Property Outline
Conceptions of Property
1. Two conceptions of Property: 

a. Property as a right to a thing, good against the world.  Or property as a bundle of rights, with content that varies according to context and policy choices
b. Trespass to Land
i. Jacque v. Steenberg Homes (1997) (1-1)
A. Easiest route to deliver mobile home was across Jacque’s land, which Steenberg did despite protests.  Court held both individual and society have significant interests in deterring intentional trespass to land, regardless of a lack of measurable resulting harm.  Recognizing the individual’s right to exclude others from private property.  

1. Upholding interest makes people less likely to resort to ‘self-help’ remedies 

B. Court holds nominal damages ($1 actual harm) can support a punitive damage award ($100k) in an action for intentional trespass to land (i.e. any intentional intrusion that deprives another of possession of land, even if only temporarily).

1. Ratios of punitive:compensatory > 9:1 are suspect (pg 1-9)

2. Intentional trespass to land = strict liability tort; no inquiry into balance of interests to see if intrusion was reasonable.   
C. Policy: Protecting land puts the onus for harm on invader with punitive damages.  People will invest more in protected land, reinforces privacy/autonomy/liberty, physical safety and security expectation 
ii. Hinman v. Pacific Air Transport (1936) (1-9)
A. Airplanes landing on adjacent land, passing through Hinman’s airspace 5 to 100 ft up.

B. Court didn’t follow the Ad Coelum doctrine: Whoever owns the soil owns also to the sky and to the depths.  Instead, held the air, like the sea, to be incapable of private ownership except to the extent it’s actually used or occupied.  Any use of air/space by others that is injurious to the land or interferes with the possession or beneficial use by the owner is a remediable trespass.  

C. Since no actual/substantial damage by the plane flights, no trespass and no injunction.

1. Partly a policy decision b/c having to acquire overflight privileges would make any airplane use impossible.  
c. Two Philosophical Perspectives on Property Conceptions
i. Essentialists—seek a single true legal definition of property, something along the lines of property conferring exclusive sovereign control over some external thing

A. Blackstone: “…that sole and despotic dominion which one man claims and exercises over the external things of the world, in total exclusion of the right of any other individual…”  

B. Exclusion thesis: right to property is a right to exclude others, grounded by the interest we have in the use of things

1. In rem: right to a thing enforceable against ‘all the world’

2. In personam: right binding only on specific others

ii. Skeptics—fruitless to seek a single canonical legal conception of property.  Instead, property’s just a bundle of sticks/rights, defined according to context 

2. Trespass/Nuisance Divide: 
a. Distinction: 

i. Trespass involves invasions of land by large objects (interference with possession of land) 

ii. Nuisance involves interferences with use/enjoyment (U/E) of land caused by some activity on neighboring land (pollution, noise)
b. Nuisance
i. Hendricks v. Stalnaker (1989) (1-22)
A. Question whether a water well near property line was a nuisance since it prohibited the installation of a neighbor’s septic system.  Court held it was not a nuisance because the well was a reasonable use of the land, so the neighbor is not liable for its effects.  
B. Private nuisance = substantial and unreasonable interference with the private U/E of another’s land.  Includes conduct that’s intentional and unreasonable, negligent or reckless, or results in abnormally dangerous conditions or activities in an inappropriate place.  Recovery is limited to ptfs who suffer a significant harm to their property rights or privileges from the interference.  

C. Court decides well was intentional but not malicious.  Reasonableness is measured by balancing the competing landholders’ interests.  Either use (well or septic system) burdens the adjacent property, but since a septic system is the one needing a 100 foot margin and puts an invasive burden on adjacent property, the balance of interests is at least equal or perhaps slightly favoring the water well, so it’s not unreasonable land use.

c. Exclusion and Governance

i. Two strategies for delineating property rights:
A. Exclusion: decisions about resource use are delegated to an owner who acts as the manager/gatekeeper of the resource.  Likely to be used when a resource has multiple potential uses, and owner has discretion to choose which use is most valuable.  Task of judges/law is to back up the owner’s authority.

B. Governance: prescribes rules about prohibited and permitted uses without considering all possible uses.  Can be derived from social norms, contracts, govt regs, or CL.

d. Coase Theorem

i. Harm problems are not uni-directional but are reciprocal.  Solution is to avoid the more serious harm in deciding who gets to harm someone else.  

ii. Transaction costs inhibit market transactions.  If contracting was costless, parties will modify initial assignment of property rights until they have exhausted all deals yielding mutual advantage, with final point maximizing joint wealth.  Where costs are high, the initial allocation of rights has an effect on the efficiency of the economic system and the ultimate distribution of rights.  

iii. Assumes individuals are rational maximizers and all values can be monetized.  Not true!
e. Resolving Property Disputes by Contract (“Coasean Bargains”)
i. Can be cheaper than litigation.  But can be prevented by high transaction costs:
A. Assembly problems—difficult to assemble property rights from a large number of owners

B. Bilateral monopoly—situations where a property owner needs something that can only be provided by one other person; each party has nowhere else to seek an equivalent transaction.  Increases likelihood that one or both parties will bargain strategically.  If parties get off on the wrong foot, can lead to bad blood.  

3. Property and Equity
a. Equity started out as a way to grant exceptions from the limitations of CL courts.  Disputes resolved by issuance of mandatory decrees directing individuals to perform certain acts (binding on the parties to the case, but no one else).  Property rights typically had special protection at equity (specific performance granted on contracts to sale real property).  Today, if a ptf wants an injunction, still has to satisfy traditional equity elements.  
b. Repeated Trespasses
i. Baker v. Howard County Hunt (1936) (1-41)
A. Bakers moved to country home and raised experimental rabbits, and Hunt dogs attacked his rabbits and bit his wife.  He shot into the pack of hounds, and hurt/killed some.  Question whether equity allows injunction against a series of noncontinuous trespasses that interfere with peaceful U/E of owner.  
B. Court says foxhunting is legal and healthful, but subordinate to the rights of a landowner.  It’s obvious a pack of dogs could cause harm.  Issue of whether Baker had unclean hands by shooting the dogs in the heat of the moment, but court laid out exceptions, below.  Said Baker had made a case for equitable relief here.  

C. Equity will not enjoin a mere trespass.  Exceptions: If injury is irreparable, full/adequate relief cannot be granted at law through damages, or trespass destroys U/E of property (through repeated trespass by same person or multiple trespass by different people.)

c. Building Encroachments

i. Arises when A builds a structure thinking it’s on A’s land, but a portion happens to be on B’s land, creating a continuing trespass through a building encroachment.  What’s the remedy?  Falls into an exception to not enjoining a trespass, since a repeated intrusion by one party.
ii. Pile v. Pedrick (1895) (1-48)
A. Inaccurate survey makes a foundation stone 1 & 3/8 inches over property line, underground.  Wall of building is within the property lines.  Court considers two remedies: 1. permanent trespass, so compensation in damages, 2. requiring defs to remove stones crossing the line.  Ptfs choose #2, but won’t allow defs to cross the line to chisel the stone.  Court then requires defs to take the wall down from their side to move the stone.  Court doesn’t weigh costs/benefits at all.  
iii. Golden Press v. Rylands (1951) (1-49)
A. One wall of a building is on the property line and foundation extends 2-3 inches across, seven feet underground.  Question whether encroachment was intentional.  Though ptfs protested during construction, didn’t take legal action and defs thought they were on their side of the line.  Court notes there’s no interference unless ptfs decide to build a basement, so calculates a value of $55 for the two inch strip and the unconscionability of requiring defs to tear down the wall from their side (ptfs wouldn’t allow them on their land), so refuses a mandatory injunction and allows only damages.  
B. Rules: 

1. A mandatory injunction to compel removal of an encroaching structure is common but not necessarily required; depends on the peculiar equities of the case.  

2. If encroachment deliberate, willful, intentional taking of another’s land, equity requires restoration regardless of expense of removal.

3. If encroachment in good faith, court should weigh circumstances and not act oppressively.  If unintentional and slight, ptf’s use unaffected, damage to ptf much smaller than the cost of removal so as to be unconscionable, then mandatory injunction can be denied and ptf compensated with damages.  

a. Not looking merely at a balance of convenience, but relative hardship can be considered.  Also considered the unclean hands of ptfs who watched the wall go up (laches).  
d. Property vs Liability Rules
i. Awarding damages vs an injunction tracks the distinction between liability rules and property rules

ii. Calabresi & Malamed

A. The state has to decide where to place the entitlement, how to protect the entitlement, and whether individuals can sell/trade entitlements.  Considers property rules, liability rules, and inalienable entitlements.  

B. Property Rule: Someone who wishes to remove the entitlement must buy it from the holder in a voluntary transaction.  Cannot be taken without holder’s consent.  Parties selling and buying determine the value.  State decides who gets the initial entitlement, but not the value of the entitlement.

C. Liability Rule: Someone can destroy the initial entitlement if willing to pay an objectively determined value for it.  Forced sale, no consent.  State determines initial entitlement and its value.
D. Inalienable Entitlements: Transfer unpermitted between willing buyer and seller.  State determines initial entitlement, compensation if entitlement taken/destroyed, and to forbid its sale under set circumstances.  Limits/regulates grant of entitlement, rather than protect it.

	Entitlement Recipient/Mode of Protection
	Property Rule
	Liability Rule

	Plaintiff (Invadee)
	1) Ptf has complete discretion to consent or not.  [Ptf can get an injunction requiring building to be torn down (Pile)]
	2) Def who values the entitlement more than the court-set price can invade if willing to pay.  [Def can take ptf’s entitlement without consent, upon payment of court-determined damages/FMV (Golden Press)]

	Defendant (Invader)
	3) If ptf wants to exclude ptf has to pay to exclude the invader.  [Bldg stays put and ptf can have it removed only by getting def’s consent (Hinman)]
	4) Ptf can pay a reasonable compensatory price set by court to obtain a right to exclude.  [Ptf can force def to give up entitlement in exchange for a payment (Del Webb)]


E. Choose between these factors according to economic efficiency, distributional preferences, and other justice considerations

F. Coase: when transaction costs are low, favor property rules since they can sell their entitlement or get an injunction.  Decide who gets the entitlement (ptf or def) according to distributional or justice concerns.  For high transaction costs, liability rules are better b/c solves assembly and holdout problems.  

e. Ex Ante/Ex Post Problem
i. In choosing between liability or property rules, it matters whether you’re analyzing the situation before a critical event (accident, contract) or commitment to a particular use of resources takes place (ex ante) or after such an event (ex post).  

Acquisition of Property
1. By Capture/Occupancy (First Possession)
a. Wild Animals
i. Pierson v. Post (1805) (2-1)
A. Rule of Capture: Pierson interrupted Post’s pursuit and shot the fox, then took it away.  Court decides Post could not claim the fox as property, as a ferae naturae, until he had occupancy of it.  Possession requires more than wounding, but less than actual bodily seizure (nets).  Requires a deprivation of natural liberty, and subjection to the certain control of their pursuer.  Looking for the pursuer manifesting an unequivocal intention of appropriating the animal to individual use, depriving of natural liberty, and bringing within certain control.  (They weren’t trespassing b/c on common land.)
B. Landowners have constructive possession of wild animals on their property, and Rule of Capture is inapposite; Pierson and Post would be trespassers and neither could capture.
ii. Ghen v. Rich (1881) (2-8)
A. Suit to recover value of a whale.  A whale (ferae naturae) isn’t property until in firm possession of the taker.  Possession requires the only act of appropriation possible in the nature of the case.  Here industry depends on this industry custom—customary signal of appropriation to survive—economic policy decision.  
iii. Keeble v. Hickeringill (1809) (2-11)
A. Neighbor shot guns that frightened away birds from ptf’s decoy pond that ptf intended to appropriate, as his livelihood.  Court said that ptf could recover b/c def maliciously disturbed ptf’s productive use of the land (as opposed to competitively using adjoining land).  Decision encourages markets.  
b. Open Access and the Commons

i. Tragedy of the Commons: for open-access resources, entry is free and users have neither the rights nor incentive to manage or invest in the resource.  Problems arise when independent actors have incentive and ability to withdraw, at will and on a large scale, resources from an open access asset.  No optimization of resource use.  Negative effects are externalities to each individual actor.  
ii. Commons, Anti Commons, and Semicommons

A. Anticommons: hypothetical where too many have the right to exclude, so no one is able to use a resource.  Opposite of a commons, where too many people have a right of access.  But both situations have individuals with an incentive to act in a way that imposes costs on others.  And overcoming the problem requires a realignment of rights, dealing with holdouts and freeriders.  
B. Semicommons: occurs when a resource is subject to private exclusion rights in some uses/dimensions, but is open access for other purposes/dimensions.  

c. Finder has a superior right to the thing relative to everyone in the world, except the true owner.  

d. Shipwrecks: Eads v. Brazelton (1861) (2-21)
i. Brazelton found a sunken ship with lead inside and marked it onshore, but did not keep his boat over it to indicate a claim.  Nine months later, Eads came along with better equipment and salvaged the ship.  Court held that lead was abandoned and possession would depend on the actual taking of the property with intent to reduce to possession.  Court didn’t require manual possession by Brazelton, but wanted persistent efforts directed to raising the lead, keeping his boat in place, to provide notice to others of possession/intention.  
e. Oil & Gas: Hammonds v. Central Kentucky Natural Gas Co. (1934) (Supp 1)
i. Issue of whether gas injected into underground reservoirs requires a rent payment to owners of land over the reservoir.  Discusses minerals as ferae naturae, since they can move and escape without the volition of the owner.  Oil and gas are not property until reduced to actual possession by extraction.  So, gas injected back underground does not create a liability to pay for the storage, since the injector no longer owns the gas and it’s ferae naturae.  Class: still belongs to gas company and no one else can drill it. (?)
f. Baseballs: Popov v. Hayashi (2002) (2-25)
i. Popov caught home run ball, but was mobbed and Hayashi obtained the ball.  Popov claimed he was the first possessor.  Judge wimped out with Solomonic judgment: ½ and ½.  Split entitlement, since Popov had pre-possessory interest, and Hayashi had first unambiguous possession, so each had a superior claim good against the rest of the world.  

ii. But such decisions create wasteful and destructive racing behavior.  First possession works best when a clear winner can be declared at a stage when other competitors are unlikely to compete effectively; when there is heterogeneous knowledge and abilities.  
2. By Creation

a. Hot News
i. INS v. AP (1918) (2-51)
A. Issue of non-AP publishers appropriating and selling news items generated by AP.  INS claimed that the value of the news had been extracted when it was disseminated and was therefore available as abandoned property.  Abandonment extinguishes property rights.  Abandonment is a question of intent—AP had no intent to releasing the news to someone in direct competition with itself for their beneficial use.  INS can’t reap where it hasn’t sown, court looks at investment and denounces unfair competition.  Court distinguishes this as a quasi-property right good against competitors (as opposed to the public).  
ii. NBA v. Motorola (1997) (Supp 9)
A. Concerns device that provides updated scores to NBA games, and whether the NBA has an INS ‘hot news’ property right to the scores.  Court preserves a narrow ‘hot news’ exception, but holds that the real-time transmission of game scores and information tabulated from TV and radio broadcasts does not constitute a ‘hot news’ misappropriation of NBA property.  Would have to show 1. time sensitive info, 2. free riding, and 3. threat to def’s product/service ALL within the SAME MARKET.  Not here.
b. Inventions: Trenton Industries v. A.E. Peterson Manf Co. (1958) (2-68)
i. Guy invents a high chair that folds more compactly.  Court finds that the prior art makes the invention obvious, so patent was invalid.  Nevertheless, he showed it to a manufacturer, who examined it and turned down a contract before making a chair involving some of the same aspects.  Suit brought for unjust enrichment, recovery in quasi-contract; the court allows recovery of a reasonable royalty under unjust enrichment theory b/c parties had a prior relationship, so quasi-contract.
3. By Accession & Ad Coelum
a. Principle of accession: family of doctrines where ownership of some unclaimed or contested resource is assigned to the other of some other resources that has a prominent relationship to the contested resource.  

i. Increase: offspring of tame/domestic animals belong to whomever owns the mother animal

ii. From an object related to us, we acquire a relation to every other object related to it

A. Case study of oil and gas reserves under the North Sea, with allocation of seabed to the country with the nearest coastline.  Divide by area or value…?

b. Doctrine of accession: CL doctrine that applies when someone mistakenly takes up a physical object that belongs to someone else and transforms it through labor into a fundamentally different object
i. Accession: Wetherbee v. Green (1871) (2-80)
A. Wetherbee got permission from a non-owner to cut down timber in good faith, and then converted into barrel-hoops (expended labor/money to make more valuable).  
B. Court debates whether to compensate true owner with the old value of the trees or the new value of the barrel-hoops (which would overcompensate original owner and penalize the good faith investor).  Issue of whether materials have undergone a transformation converting to them to a substantially different thing.  Court looks at the increase in value of the wood, and the fact that def’s labor gave timber nearly all its present value.  Since taking was in good faith, court should let investor keep the timber and compensate the ptf in damages for unintentional trespass.  
c. Ad Coelum Rule: Edwards v. Sims (1929) (2-89)
i. Edwards discovered a cave with an entrance on his land, and began a business (built hotel, advertised, developed interior of cave for safety).  Neighbor Lee sued claiming a portion of the cave was under his land, seeking compensation.  Lee undertook a survey of the cave, but Edwards protested.  Court requires the survey since it would resolve the conflict.  
ii. Dissent argues cave should belong to whoever controls an entrance to it.  Since Lee has no entrance, he can gain nothing from preventing a trespass by Edwards and shouldn’t be allowed to interfere.  

iii. Shows ad coelum rule as a principle of accession: whoever owns the surface also owns anything valuable above or below it.  
4. By Find (Sequential Possessions Issues)
a. Relativity of title (i.e. rejection of the jus tertii defense—one based on the rights of 3rd parties).  Court will only determine who has superior title between the parties of dispute, not between them any everyone else in the world.
b. Armory v. Delamirie (1722) (2-130)
i. Chimney sweep found a jewel and brought it for valuation to a shop, who wouldn’t return it.  Rule: finder has a property right to keep the item from all except the rightful owner.   
c. Clark v. Maloney (1840) (2-132)
i. Finder 1 and Finder 2, vying for right to possess ten logs found in a river.  Finder 1 gets to keep it from all but rightful owner.  Finder 1 must show he found the logs first and that Finder 2 converted them.  As long as Finder 1 didn’t abandon the logs, he can get them back, even if Finder 2 had innocently found them.  Discourages theft, since people would always claim they were finders and burden would fall to first finder to disprove that claim.  Plus, true owner is more likely to be able to find the first finder.  
d. Anderson v. Gouldberg (1892) (2-133)
i. Ptfs cut down logs they didn’t have permission to take, and hauled them off.  Defs took the logs from there on authority of a landowner who said they were cut from his land.  Jury found that they were not cut from that land, but from someone’s not party to the litigation.  Court says that even if ptf wrongfully obtained the logs by trespassing, a 3rd party can’t recover them; only the prior rightful owner can claim their possession.  Converter 1 wins against Converter 2.  Protects peaceful possession.
5. Competing Principles of Acquisition 

a. Five competing principles for original acquisition: first possession (first to possess—in time or in possession—an unclaimed thing), discovery (first to discover some thing, so has a unique claim to it), creation (first to possess some new or novel thing), accession (possession of one thing is determined by possession of another thing to which the first has a prominent relationship), adverse possession (someone possessing a thing for a long period of time such that the rights of the original owner are extinguished).  Below: conflicts between first possession and accession.  First possession is privileged, but outcome typically turns on which of two rival claims court finds more compelling.
b. Fisher v. Steward (1804) (2-136)
i. Accession: Ptf discovered a bee hive with honey and marked it, but def (whose land it was on) cut it down and claimed the honey.  Court sided with def, since the hive was in his tree.  
c. Goddard v. Winchell (1892) (2-138)
i. Accession: Meteorite fell into a field, buried 3 feet under earth, and tenant’s friend dug it out and sold it.  Tenant did not have mineral rights.  Landlord sued and court gave the property right to the landlord since the meteorite became a natural part of the soil and was not abandoned.  
d. Hannah v. Peel (1945) (2-141)
i. First possession: Military occupant (Hannah) of a house found a brooch in a window frame crevice, and turned it into police.  Owner wasn’t found, so police gave the brooch to the house’s owner (Peel) who sold it.  Peel didn’t know brooch was in the house.  Question on who has superior claim.  Court decided def (Peel) was never in possession of the brooch since it wasn’t attached to the land and def didn’t know it was there.  Brooch was lost and Hannah (ptf) found it.  True owner was never found, so Hannah is awarded the value of the brooch.  
6. Adverse Possession

a. When an owner sits on her right to exclude, and the SOL for challenging unlawful entry expires, original owner is barred from asserting right to exclude and a new title springs up in the adverse possessor.  Adverse possessor becomes the true owner and can exercise the right to exclude against all the world, including the original owner.  Applies to real and personal property.  

i. If owner fails to prevent someone from using property (not possessing) and SOL runs, that can create a prescriptive easement.   

b. Requirements: the adverse possession must have been 

i. Actual (to give true owner opportunity to bring action for trespass, etc)

ii. Exclusive (to show adverse possessor has possession and is excluding true owner)

iii. Open and Notorious (to give notice to true owner)

iv. Continuous, and (to show SOL began to run at original entry)

v. Adverse under a claim of right (without permission, license, or lease of true owner; some courts require adverse possessor to have a good faith belief that he’s entitled to possession, some the opposite, and some don’t care about state of mind—looking to see if they believed or acted as if they now owned it) (Color of Title—paper giving a right to the land; gives you extra benefits)
vi. PLUS the SOL must run

c. Ewing v. Burnet (1837) (2-106)
i. Burnet has invalid deed to property, but uses it as though rightfully his (pays taxes, digs for & allows (or not) others to dig for gravel).  Ewing inherits land from rightful owner, brings ejectment action against Burnet who has adversely possessed it for 21 years. 

ii. Requirements for adverse possession (open/notorious, continuous/uninterrupted, good faith claim of right) are met, so title goes to Burnet.  Also, actual possession depends on nature of property – don’t need to live on it if it is not suitable for that.  

A. Claim of right – acting as though you own land.  Courts divided as to whether good/bad faith is required for claim of right.  Burnet’s good faith was important.

B. Color of title – (void) written instrument such as a deed describing land 

1. Gives you constructive possession of all land in deed

2. Especially useful for larger areas of land

C. Burnet possessed property on good faith claim of right.  Color of title not even necessary.  If deed “merely void” but not fraudulent it’s evidence of claim of right

D. Key element here was NOTICE.  Want people to be able to rely on appearances.

d. Purposes of Adverse Possession 
i. Protects reliance interest developed through longstanding possession
ii. Penalty to discourage true owners from sleeping on their rights (but privileges active exploitation of land rather than passive, preservationist uses)

iii. Reduces transaction costs of determining title to assets that last for a long time—wipes the slate clean

e. Adverse Possession Against the Government

i. AP can’t be claimed against the federal govt and some states.  Other states have longer SOL against the govt than private owners.  Some do allow AP though.  
ii. Carpenter v. Ruperto (1982) (2-114)
A. Lady fenced in 60 feet of the neighbor’s non-cornfield property, planted grass, built a driveway, propane tank, used it, etc for 30 years.  But she did investigate the property line at the courthouse once, and knew it belong to the neighbors even though they didn’t use it.  Court rejected her adverse possession claim because of a lack of good faith claim of right.  Doesn’t want to recognize squatters’ rights.  
iii. Howard v. Kunto (1970) (2-118)
A. Description in deed did not match houses – one over

B. AP requirements depend on nature/condition of property (so summer home does not destroy continuity of possession).  Also, though privity is usually required for tacking (since the summer home had been sold), this simply recognizes the need for a reasonable connection between successive occupants of real property so as to raise their claim above status of wrongdoer or trespasser. 

1. Though no color of title, there was claim of right so APs won.

Analyzing Adverse Possession Claims:

P (Possessor) vs. TO ("True Owner")*
1. Was TO (or predecessor in title) ousted from poss’n > X [= SOL] yrs ago?**


   
Yes


  

No --------------------------------> TO wins


2. Has P been in possession > X (SOL) years?



Yes



No




3.  Can P show privity w/ prior possessor(s) to fill in SOL?














Yes



No-----------------> TO wins




4.  Was possession of character req’d for AP?

· Actual

· Exclusive

· Open & notorious

· Continuous 

· Under adverse/hostile claim of right/title




Yes:  AP


No-------------------------------------------------------------------> TO wins

* 
Possessor:  typically present possessor.  But a recently-ousted possessor can assert AP vs. a present possessor who has better paper title based on succeeding to prior possessor.


"True Owner" is one w/ superior (not necessarily perfect) “paper title” based on prior possession or succession (on paper) to prior possession.  

** 
Ouster = Adverse entry that 

(1) was actionable as trespass vs. TO or predecessors in title, & 

(2) resulted in actual possession, so as to start SOL clock ticking.

Values Subject to Ownership (or Not)
1. Some interests are too private to be subject to property rights (human bodies, body parts).  Some are too public (harbors, beaches).  Water and electronic communications seem to require a mix of open access and private rights.  

2. Personhood

a. Consensus that people should not be regarded as objects or commodities to be bought and sold by others.  

b. Property & the Human Body
i. Newman v. Sathyavaglswaran (2002) (3-2)
A. CA law said organs removable from corpse if no knowledge of objection by kin.  Court rejected that principle and said next of kin have an ongoing property interest in the bodies of their deceased children that requires due process.  
ii. Moore v. Regents of UCal (1990) (3-12)
A. Doctors used leukemia patient’s bodily substances to establish a profitable cell line without telling him about the profit potential.  Court says people do not retain possessory interest/property right in their body parts (cells) after removal to uphold conversion action.  Did have claim under disclosure requirements.  Policy decision, to avoid “litigation lottery” for researchers.    
iii. Hecht v. Superior Court (1993) (3-25)
A. Crazy man leaves a sperm donation for his girlfriend then kills himself.  His adult children don’t want the gf to get the sperm, as specified in the donation contract and will.  Court holds frozen sperm cells can be distributed as property through the probate system.  Sperm occupy an interim category that entitles them to respect b/c of potential for human life.  So, unique type of property that is part of decedent’s estate.  
3. Academic Perspectives on Domain of Property: Limits of Ownability and Alienability
a. Demsetz (3-47)

i. Property rights exist to create expectations for society and convey the right to benefit or harm oneself or others.  Close relationship between property rights and externalities—property rights guide incentives to achieve greater internalization of externalities, when the gains of internalization are larger than the costs of internalization.  

b. Radin (3-53)

i. Property law does more than respond to measurable costs and benefits.   Objects can have sentimental and identity values (property bound up with a person, but distinguishes fetishism).  Other objects are fungible (property held purely instrumentally).  Continuum where the more fungible, the less the entitlement and the more likely we’re comfortable with less protection for the right.  

ii. Body is essentially personal property; body parts are property only after removal from the system.    
c. Anti-Commodification and Inalienability

i. Justifications for inalienability: prevent someone from using a right to harm others, could make other people uncomfortable (selling organs, slavery), paternalism, tragedy of the commons stuff, better information (clean blood supply).  

ii. Radin (3-59)

A. Personhood arguments: prophylactic, assimilation to prohibition, and domino theory.

B. Prophylactic rule aims to ensure free choice, to protect against coercion in doing something we’d ordinarily find distasteful or suspect (organ selling, slavery, prostitution)
C. Assimilation to prohibition makes a commodified version prohibited, based on a moral requirement that it not exist (porn is inherently bad)
D. Domino theory envisions slippery slope leading to market domination that ruins the noncommodified version (porn is bad because it can ruin relationship sex)
4. Public Rights: Waterways & Airways
a. Resources too ‘public’ to be parceled out into private ownership; accessible only on equal terms to all community members

b. Navigation Servitude

i. Navigable Waters (3-63)
A. At English law: Any member of public could travel by boat or fish on navigable waters; land underneath navigable water belonged to the govt (states in US); disputes arising from incidents on navigable water are decided by different courts/law (fed cts in US).  

B. Commerce Clause imposes a ‘navigation servitude’ on all US waters that are in fact navigable.  No state govt, no individual, and no corporation acting under authority of state law has the power to obstruct or interfere with the public’s right to free use of waterways for transportation.  

ii. Navigable Airspace (3-68)
A. Federal govt has complete and exclusive national sovereignty in the air space, and grants any citizen of the US a public right of freedom of transit in air commerce through navigable air space of the US (at minimum safe altitudes).  Federal law trumps.  

c. Public Trust Doctrine

i. Purpestures 

A. Encroachments on public lands that impede their use.  Can be challenged under nuisance to distinguish between permissible and interfering uses.  Any permanent, stationary, or fixed object/impediment, as distinguished from a mere temporary obstruction incidental to a lawful use of the way, which unreasonably and unnecessarily interferes with public travel, or which endangers the safety of travelers, constitutes a public nuisance per se.
1. Can deal with navigable waters, adjacent beaches, public parks, state wilderness areas, maybe expired IP rights.
B. Lake Michigan Federation v. US Army Corps of Engineers (1990) (3-78)
1. Elaborate landfilling of Lake Michigan by Loyola University was challenged as a purpesture.  Court focused on public title to the lakebed rather than interference with public navigation.  Decided the land was conveyed by the legislature in violation of the public trust, i.e. that the land under the lake was held by the state in a trust for all of the public and couldn’t be deeded to a private interest.  Primary purpose of the grant must be to benefit the public, and the purpose advanced must be direct.  State must retain power over the public resource created.     
ii. Resources Covered by Public Trust Doctrine

A. State of Oregon ex rel. Thornton v. Hay (1969) (3-87)
1. Issue of whether tourist facility can fence in the dry-sand area that they legally own.  Holding that state holds a public right in the dry-sand area, so equity prevents installation of fences and obstacles.  
2. Usage and custom of public access to dry-sand for recreation in Oregon.  Requirements for a prescriptive easement are met (similar to AP).  Also meets Blackstone’s seven requirements for Custom.  So hotel can’t fence dry sand beach.

B. Rose: Comedy of Commons (3-96)

1. Inherent publicness—cases expanding public access to waterfront property.  Traditionally allowed for navigational and fishing purposes, but expanded for recreation.  

2. Three possible theories: public trust; prescriptive or dedicatory easement; custom.  

3. Criticisms: If public wants/needs these lands, it could just purchase them.  Uncertainty about property rights creates conflicts and wastes resources.  Public access creates a Commons that leads to deterioration and waste.  

4. Or could see this as a case where the market will fail (too many interested parties with small individual stakes and disparate desires for the usage of the resource, so govt body is most useful manager.  But need govt to regulate efficiently.  

5. Don’t want to let individual owners ‘hold up’ the public’s use of a resource that is more valuable and requires continuity of access.  
Owner Sovereignty, Right to Exclude, and its Limits
1. Protecting the Right to Exclude

a. Criminal Laws—reinforce civil remedies, prevent property rules from converting to liability rules
i. Protecting Personal Property—protected by law of larceny: prohibits taking personal property from possession of another without legal authority
ii. Protecting Real Property

A. State v. Shack (1971) (4-8)

1. Farmer can’t prevent migrant workers from receiving medical and legal aid.  Can’t use property rights to injure others.  Court noted the migrant workers could only be reached by positive efforts tailored to that end.  Necessity can justify entry onto another’s lands.  Workers’ autonomy interests were weighty.  
2. The more you open your property to others for your economic advantage, your property rights become increasingly subject to their legal interests and rights.  

b. Civil Trespass Actions
i. Protecting Real Property

A. Trespass vindicates the interest that a person in actual possession has in exclusive possession.  Remedy: damages for injuries incurred in past, injunction against recurring injury in the future.  

B. Ejectment vindicates interest of a person with title to land against a person wrongfully in possession.  Remedy: damages for profits lost to title holder during period of wrongful possession and injunction to restore possession to owner.  

C. Nuisance protects the interest in use and enjoyment of land.  Remedy: damages and injunction. 
ii. Protecting Personal Property

A. Common Law writs/rights of action:

1. Trespass dba: forcible carrying off of ptf’s goods

2. Detinue: unlawful detention of goods

3. Trover: def wrongfully converted the ptf’s goods to his own use (now is Conversion)

4. Replevin: landlord seized personal property of ptf as a distraint for unpaid rent (allows ptf to recover possession of goods rather than just damages, has been expanded beyond context of recovering rent, also applies to wrongful detention of goods in addition to takings)

5. Trespass to Chattels: def injured or interfered with the property while in possession of the ptf (used recently for computer hacking, spamming)
B. Intel Corporation v. Hamidi (2003) (4-19)
1. Hamidi sent emails to Intel employees criticizing management, breached no security barriers and allowed recipients to opt-out.  Intel claimed tort of trespass to chattels.  Court said that trespass to chattels doesn’t work when there’s no damage to the computers or impairment of their functioning—his actions didn’t interfere with Intel’s possession of the personal property itself (computers/servers), so no injury.  

2. After this, Hamidi has no right of access to Intel’s servers, and can continue his behavior as long as he’s not hacking in (harming the server security).  
c. Self-Help

i. Generally: can use reasonable force to prevent/terminate unlawful entry or trespass upon land or trespass/carrying away of tangible, movable property.  Usually no deadly force allowed for burglary unless there is a danger to persons.  However, disagreement about whether you can use self-help to recover property once possession has been lost; divergence between real and personal property.
ii. Berg v. Wiley (1978) (4-34)

A. Real Property case.  LL leased to restaurant tenant who violated lease provision not allowing structural modifications and violated health codes.  Upon shutting down, LL tried to change locks, and situation deteriorated after several confrontations.  After tenant left, LL changed locks and tenant brought suit for wrongful eviction. 
B. Court held LL can only use self-help to retake leased premises from a tenant in possession when 1. LL is legally entitled to possession (b/c of breach, etc) and 2. means of re-entry are peaceable.  Court found Wiley’s re-entry to be forcible as a matter of law, b/c if tenant had been home, there would have been an altercation.  Wants to discourage such confrontation and encourage use of judicial system for resolution.  No self help in repossession of commercial real estate.  
iii. Williams v. Ford Motor Credit Company (1982) (4-40)
A. Personal Property case.  Williams sues for conversion, i.e. wrongful repossession of her car at 4:30am after her ex-husband quit making payments on it.  Repossession was allowed in that state, and though Williams protested to the towing company, they were polite and no violence was threatened, so the repossession was legal.  

B. Dissent points out that Williams did everything she could to stop them short of physical violence, and the court is encouraging self help.  Apparently court is okay with self help for repossession of personal property (even if in default on a loan the property secures).
2. Exceptions to the Right to Exclude

a. Common Law Exceptions

i. Necessity: Ploof v. Putnam (1908) (4-45)
A. In midst of a storm, family on a boat was forced to moor on def’s dock.  Def’s agent unmoored the boat, which was destroyed upon hitting shore and the family was injured.  Court held the doctrine of necessity justifies entries upon land and interferences with personal property that would otherwise be trespasses, and applies with special force to preservation of human life.  
B. Dicta of other circumstances (blocked highway): First choice for parties to contract and obtain consent.  Exceptions are only for exigent, unexpected circumstances that prevent you from doing what you had a perfect right to do (in order to prevent injury to yourself, etc).  
ii. Custom: McConico v. Singleton (1818) (4-48)
A. Held it is the right of hunters to enter unenclosed rural land in pursuit of game without first obtaining permission from the owner.  So trespass action was unavailing despite ptf’s warning prohibiting the hunting.  Now: if lands are clearly posted “No Hunting or Trespassing” then entry would be trespass.  
iii. Public Accommodation Laws: Uston v. Resorts Intl Hotel (1982) (4-53)
A. Such owners are subject to a general duty of nondiscrimination among customers (must provide services first-come, first-served; charge only reasonable rates—cannot refuse service for any/no reason).  Flips presumptive right to exclude—now have to give a reason.  Reasons must be rational and adequate.  Covers hotels, restaurants, theaters/stadiums.  

B. Uston was a card counter and the hotel attempted to exclude him illegally, arguing a CL right to exclude anyone at all for any reason.  Court holds that property owners have no legitimate interest in unreasonably excluding particular members of the public when they open their premises for public use (and for their own economic benefit).  But CAN exclude those whose actions are disruptive or who threaten security.  
b. Constitutional Trumps

i. Marsh v. Alabama (1946) (Supp 18)
A. Jehovah’s witness tried to distribute materials on the streets of a town which happened to be owned by a series of companies.  The state enforced its law which made it a crime to enter and remain on the premises of another after having been warned not to do so.

B. If the street were indeed a private premise, trespass would have been enforceable.  The right of the person to exercise his right of communication and the right of the public to receive those ideas must be balanced against the privacy rights of property owners.  The court held that this ‘company town’ although privately owned served the purpose of a town center where ideas should be communicated.  Concerned with free speech and audience rights.  The court ruled that this was ‘state action’ because police arrested her.  Or maybe it’s state action b/c policy were backing up the company town.    

ii. Anti-Discrimination laws: Shelley v. Kraemer (1948) (4-62)
A. In 1911, the owners of land parcels in Missouri enacted a restrictive covenant that prohibited anyone but whites from owning land in their area.  In 1945, Shelly bought the land in the area and the land owners sued them to have the covenant enforced.

B. Standing on its own, the covenant has no state action in it and this would not be a 14th Amendment question.  However, the question is different when the state enforces such a covenant.  If the state cannot enforce property laws, then the property right is totally useless and therefore private covenants restricting ownership of land on the basis of race will not be allowed.  Judicial enforcement of a racial covenant is “state action” violating 14th Am Equal Protection Clause.  Or maybe police/court were backing up a private substitute for zoning.  
iii. Bell v. Maryland (1964) (Supp 22)
A. Bell and plaintiffs sat in a lunchtime counter and were asked to leave.  When they refused, the store owner called the police and had the state remove them from the store.  The state claimed it was only enforcing a private trespass claim.

B. The property involved is not a home—this is property that is serving the public.  The restaurant has no expectation of privacy.  Property voluntarily serving the public can’t receive state protection when the owner refuses to serve someone solely because of race.  State enforcement of these actions is violation of the 14th amendment.  The more you open up your home, the more you give up the competing rights in making it a public accommodation.  Court didn’t explicitly decide whether enforcement of trespass law motivated by racial prejudice is state action.  Shortly afterwards, CRA of 1964 passed.

c. NOW: 

i. To get the right to speak on private property, analogize yourself to Marsh and make it clero to a shopping center (Universities, Military base, Gated communities with shops and schools, Retirement homes, etc).  Need for audience to hear message, lack of other options, best place available, etc.   
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Forms of Ownership
1. Introduction
a. Resources are often better utilized if shared, and divisions of property can be built into the title itself (across time, multiple owners).  Having multiple owners can create a collective action/commons problem, so law limits the number and variety of ways in which co-ownership can be organized.  This section focuses on freehold estates in land (one whose potential duration is either infinite or measured by the life of the holder, i.e. fee simple(s), fee tail, and life estate) (excludes leases). 

i. Freeholder of land has seisen as long as they haven’t been dispossessed.  

2. Divisions by Time

a. Estates in Land

i. Estate is a type of property right that measures a person’s interest in the land in terms of duration.  Can either be a present possessory interest or a future interest (one that doesn’t take possession until a happening of some future event).

ii. Freehold interests: Undivided Fee Simple, Life Estate, and Defeasible Fees (last two leave room for future interests).  Leases are nonfreehold estates.  

b. Present Possessory Interests (5-6)
i. Fee Simple Absolute: largest package of ownership rights from which others are carved.  No natural end.  In a transfer, grantor is presumed to give all she has, unless indicating otherwise.  “To A and his/her heirs” or “To A in fee simple” or “To A.”  
A. “To A” are words of purchase (designate someone to receive an interest)

B. “and his/her heirs” are words of limitation (if A sells, the heirs lose expectancy, not an interest b/c they never had one to begin with)

ii. Life Estate: duration of estate comes to a natural end with the death of a named person.  “To A for life, and then to B” (life estate in A, remainder in fee simple in B).  Life estate is alienable by gift or sale, but not by will.  Can only give away what you have, so A can only give away her interest until her death; upon her death, B will take.  
iii. Defeasible Fees: similar to a fee simple absolute except they may end on happening of a named contingency, at which point future interests would become possessory.  
A. Fee Simple Determinable: ends automatically upon occurrence of a named event, whereupon the grantor or grantor’s successor takes the property.  (Though: event may never happen.) “To A as long as limitation/contingency, then to O” (or “so long as,” “while,” “during,” and “until.”)  Automatic back to grantor.
B. Fee Simple Subject to Condition Subsequent: fee continues indefinitely except that upon happening of a named event (the condition) the interest does not automatically end but can be ended by action (self-help or lawsuit) by the grantor or grantor’s successor (right of entry or power of termination).  “To A, but if it is not used for X purpose, then O has the right to reenter and take the premises” (or “on condition that,” “provided that,” “provided however,” and “if”—look for separation from the described interest with a comma).  (A has FSSTCS, O has right of entry/power of termination.)  Non-automatic back to grantor.
C. Fee Simple Subject to Executory Limitation: when Defeasible fee is followed by an interest granted to a third party (not reserved to the grantor) at the time of conveyance of the present possessory estate.  The following future interest is an executory interest.  “To A as long as X use, then to B” or “To A, but if not used for X, then to B.”  Doesn’t matter whether language tracks the FSD or FSSTCS—regardless, the interest is automatically cut short by the following executory interest upon the happening of the contingency.  
1. Fee Tails: tried to tie up property in a family over the generations.  “To A and the heirs of his/her body” or “To A and his/her issue”—would create a nontransferable life estate followed by a similar interest in the blood descendants of that person.  Only the end of a bloodline could end the fee tail, and then property would revert to grantor.  
c. Future Interests (5-10)
i. Interests Retained by the Grantor (reversionary interests)
A. Reversion (follows a life estate, some leaseholds)
1. Follows the natural end of a life estate and in other contexts where owner hasn’t disposed of the entire fee.  “To A for life” (O implicitly retains a reversion).  
B. Possibility of Reverter (follows a FSD)
1. Interest reserved to grantor that follows a fee simple determinable.  O automatically gets the property back if the condition built into the grant occurs.  “To A as long as condition, then to O” or “To A as long as condition” (explicit or implicit).  If condition occurs, then automatic reverter, and O becomes fee simple owner again.  

C. Right of Entry/Power of Termination (follows a FSSTCS)
1. Interest retained by grantor that follows a fee simple subject to a condition subsequent.  “To A, but if condition, then O has right to reenter and take premises.”  Condition is a condition subsequent for the preceding interest, and a condition precedent for the future interest.  Upon occurrence, nothing happens automatically, but it gives O the right/power to oust the holder of the FSSTCS (by physical entry subject to self help limits, or through an action to recover possession).  If enough time passes, the right of entry may no longer be exercisable under doctrine of laches (maybe time in SOL for bringing ejectment action).  

ii. Interests Created in a Grantee (where grantor simultaneously creates an interest in a third party)
A. Remainder: Follows a life estate (never a fee simple).  Different from a reversion b/c remainder is in a party other than the grantor.  “To A for life, then to B, C, and D and their heirs.”  
1. Indefeasibly vested—sentence above.  Identity of the takers (B, C, D) is known and there is no other contingency that must be fulfilled before their interest is ready to become possessory other than A’s death.  And no condition subsequent can cut short the remainder.  
2. Contingent—a condition precedent prevents the remainder from being vested.  “To A for life, then to his children and heirs” or “To A for life, then to B if he graduates from high school by age 19.”  Some uncertainty remains as to the identity of the class of takers or the occurrence of a condition.  When uncertainty is resolved, the remainders vest in interest.  
a. The interest can vest (by the condition being satisfied) without the possession vesting (A dying).  

3. Vested subject to complete divestment—if occurrence of a condition can cause the interest to shift to someone else.  “To A for life, then to B; but if B fails to graduate by 19, then to C.”  (A has life estate, B has a remainder subject to complete divestment with a condition subsequent, C has a shifting executory interest.)
4. Vested subject to partial divestment (or subject to open)—“To A for life, then to his children and heirs” where B and C are children already alive at the time of the grant.  Since the class is subject to open, B and C have vested remainders subject to partial divestment.  
B. Executory Interest: Interest in a transferee/3rd party that divests or cuts short a previous interest.  Executory interest doesn’t become possessory upon the natural end of the preceding interest.  When a condition subsequent cuts off a defeasible fee, the following interest (B’s) is an executory interest.  “To A, but if alcohol is consumed on premises, then to B.” 
1. “Shifting” if the executory interest divests a 3rd party’s (A) interest

2. “Springing” if the executory interest divests an interest in the grantor

d. Vesting (5-17)

i. Interests vest in possession when the interest becomes a present possessory one

A. Remainders may or may not be vested in interest upon creation; definitely are vested in possession under the preceding interests are terminated.  

B. Reversionary interests (all three types) are vested in interest upon creation, whether or not the interest ever becomes possessory.
C. Executory interests normally must vest in possession in order to vest in interest.

ii. Interest can vest in interest when uncertainty about the interest has been resolved

A. Can be uncertainty about who will take the interest (class subject to open) or about contingencies occurring (which children will pass the bar)

	Present Interest
	Examples
	Typical Future Interest

	Fee Simple Absolute
	O grants B to M.

O grants B to M in simple fee.

O grants B to M and her heirs.
	None

None

None

	Life Estate
	O grants B to M for life. 

O grants B to M for life, then to N.

O grants B to M for life, then to her adult children.

O grants B to M for life, then to N if Condition.

O grants B to M for life, then to N, but if C, then to K.

O grants B to M for life, then to her children.  [N was only child at the grant.]
	Reversion (in O)
Remainder; indefeasibly vested

Remainder; contingent*

Remainder; contingent*


Remainder (in N); vested subject to complete defeasance

Remainder (in N); vested subject to open

	Fee Simple Determinable
	O grants B to M as long as C, (then to O).
	Possibility of reverter (in O).

	Fee Simple Subject to Condition Subsequent
	O grants B to M, but if C, then O has the right to reenter and take the premises.
	Right of entry/power of termination (in O).

	Fee Simple Subject to Executory Limitation
	O grants B to M as long as C, then to N.
O grants B to M, but if C, then to N.
	Executory interest (in N)*


* Subject to Rule against Perpetuities.  
3. Maintaining the System

a. Conservation of Estates: When a transfer is made, all of what grantor had must be accounted for (even if implied reversion).  Fee simple (or original interest) must be conserved.  The “last” interest (explicit or implied) in a conveyance must be a fee simple when it becomes possessory.  
i. Williams v. Estate of Williams (1993) (5-20)

A. Will had confusing language leaving a farm to three daughters who didn’t marry.  Question whether the interest was a life estate or also included a remainder interest.  Court tried to ascertain the intention of the testator.  Since language was convoluted, court decided it was less than a fee simple: life estate defeasible upon marriage plus an executory interest in the other daughters’ interest to vest if the other life tenant die or married.  The heirs-at-law held a reversion in fee simple subject to determinable life estates and executory interests in the daughters.  
ii. City of Klamath Falls v. Bell (1971) (5-25)
A. Corporation conveyed land to the city “so long as” it was used for a library.  44 years later, library closed; issue whether the land stays with the city or goes to the descendants of the corporation’s shareholders.  Court determined the city’s estate was a fee simple determinable, so it terminates automatically upon breach of the condition.  Upon breach, deed provided for an executory interest which is invalid under the RAP.  
B. Since the deed intended to limit the city’s interest, US CL creates a reverter interest in the grantor/corporation.  Since the corporation was dissolved, the shareholders receive the reverter interest, which passes to their descendents.  Same freaking result.  

iii. Law of Disclaimer

A. For a gift to be valid, it must be accepted by the donee.  For a transfer, the potential transferee must accept it/has a veto power.  Law of disclaimer: potential recipient can refuse property.   

b. Flexibility of the Estate System (5-32)
i. Even though you have to fit in the prescribed boxes, you can combine them infinitely to create the result you want.  Need the flexibility for Estate Planning. 
c. Numerus Clauses: menu of forms of ownership (catalog of estates) is fixed, finite, and closed.  Can’t create a new form of ownership (contrasted to contract law, where free customizability is the norm). 
4. Mediating Conflicts Over Time

a. Waste

i. When a fee simple is divided between a life tenant and then remainders, the life estate will favor current consumptions and quick return investments.  Remainders will prefer conservation and long-term investments.  

ii. Brokaw v. Fairchild (1929) (5-52)
A. Dad left four adjacent mansions each to a child in a life estate, with remainder to their issue.  If any died with no kids, the remainder goes to the other siblings.  Those contingent remaindermen objected to the razing of the mansion to build condos.  Court held the demolition would be waste and hurt future interests.  

iii. More typically, waste would prevent overconsumption, not preservation of mansions.  

A. Affirmative waste: life tenant takes affirmative action on property that’s unreasonable and causes ‘excess’ damage to the reversionary or remainder interest

B. Permissive waste: life tenant fails to take some action with regard to the property and the failure to act is unreasonable and causes excess damage to the remainder interest

C. Ameliorative waste: affirmative act by life tenant significantly changes the property but results in an increase (not diminution) in its market value (Brokaw)

iv. Valuation of Interests—Sometimes when there are multiple interests (life estate and remainder, for instance) and a property is sold, the proceeds must be fairly divided between all interested parties.  Uses actuarial tables and discount rates.  
b. Restraints on Alienation
i. CL Rule: Owner may not transfer property to another on condition that the transferee will not retransfer the property.  Limits freedom of the original owner to transfer—barred from engaging in a transfer that limits further transfers.  

ii. Transfer

A. Free transferability would lead to efficient allocation of resources throughout society with things owned by the people who value them most (if no transaction costs)

B. Two types: exchanges/purchases (contract law) and gifts (trusts and estates)

C. Rules Designed to Enhance Transferability

1. Ironically, these limit the unrestricted freedom of owners to dispose of things in order to preserve the right of future owners to engage in transfers of the same thing

2. Lauderbaugh v. Williams (1962) (4-137)

a. Provision in deed restricting sale of lakeshore property to members of the Assn.  Court says all restraints on alienation are not necessarily void, though not favored.  Absolute restraint is void, but limited and reasonable restraint may be valid.  Since admission to the Assn is subjectively determined and the restriction perpetual, the restraint here is not valid.  
D. Statute of Frauds (4-140)

1. Wide range of interests in land including leases (unless term <3 years) must be put in writing and signed.  Increases overall security of property rights, so property transfers more frequently with lower transaction costs.  Restricts alienation by interfering with ability of owners to dispose of property by oral agreement or in an unsigned writing, but promotes overall transferability of property.

iii. Mountain Brow Lodge v. Toscano (1968) (5-63)
A. Toscano conveyed land to P for the use and benefit of the lodge only, and upon failure of property to be used by P or if sold by P, to revert back to grantors.  Court holds that provision restricting the sale of the property is void as public policy (absolute restraint against alienation).  However, the provision restricting the use of the land to a fraternal lodge is a valid restriction on use, as part of a defeasible estate (fee subject to a condition subsequent).
B. Valid to restrict the use of land, even if such restriction hampers or even completely impedes alienation.  But can’t restrict the sale of land.
c. Rule Against Perpetuities (RAP)
i. Invalidates interests that give too much control to the “dead hand.”  Allows people to control use of property for one generation into the future, plus the next generation up to the traditional age of majority.  Has turned into a formalistic rule, without policy references. 
ii. Promotes alienability of land at expense of grantor’s intentions.   

A. Time period: lives in being plus 21 years

B. Will all interest vest (just in interest, not in possession) within the period, such that all contingencies about the identity of the takers and other named events will be removed?

C. RAP prevents interests from (possibly) vesting (in interest) too remotely 

1. For a contingent remainder, need to ascertain identity of the taker and satisfy all conditions precedent for vesting

2. For an executory interest, the uncertainty is when the taking of possession (and cutting short) actually happens

3. For a remainder subject to open, need for the class to close

D. Measuring lives must exist at the time of the creation of the interest, and the 21 year period follows.  

1. In some cases, 9 months of conception are added to the perpetuities period.  

2. Measuring lives don’t have to be those of people mentioned in the instrument and need not have any special connection to the property or be the holders of previous estates.  Just people who can affect the vesting through the condition stated of the identity of the takers.  

E. Savings clauses refer explicitly to the possibility of invalidation under the RAP and specify a backup plan (maybe one to closely approximate the intended result)

1. Some courts reinterpret clauses to save interests from invalidation under the RAP.  Similar to CL favorably treating charities under RAP.  

iii. Reforms

A. Wait and See for CL RAP period: wait and see if interest vests remotely or not.  If yes, then valid.  Problem that you don’t know for a while.

B. Wait and See for CL period or 90 years: allows for a 90-year alternative period.  

C. Interpretation and Implication: drafters or courts may insert a perpetuities savings clause or otherwise reform an interest.  Or uphold an interest in a class that wasn’t closed, but deny it to the member that joined too late.  Rejects all-or-nothing approach.

iv. Problem of Dead Hand Control: Symphony Space v. Pergola Properties (1996) (5-75)
A. Broadwest’s right to repurchase the property of Symphony Space had in it the clause “at any time after July 1st, 1979, so long as the Notice of Election specifies that the Closing is to occur during any of the calendar years of 1987, 1993, 1998, and 2003…”  When Pergola Properties tried to repurchase in 1993, Symphony Space said that the clause was invalid because the whole thing violated the RAP.  

B. Court says the commercial transaction is subject to the RAP.  The option agreement creates precisely the sort of control over future disposition of the property that common law rule against vesting seeks to prevent.  Could vest in 2003, which is >21 years.  Court not open to wait-and-see approach or claim of mistake by the parties.  

v. Vestigial Maintenance Doctrines (5-87)
A. Serve to clean up conveyances and make them more alienable

B. Merger Rule: When any combination of transfers puts in the hands of a single person a series of interests that add up to a larger estate, the recipient is treated as a holder of the larger estate.

C. Rule in Shelley’s Case: If someone uses a single instrument to create a life estate in land in A, and also to create a remainder in persons described as A’s heirs, and both life estate and remainder are legal or equitable, then the interest becomes a fee simple in A.  

D. Doctrine of Worthier Title: Converts what is nominally a remainder in the heirs of O into a reversion in the grantor (O).  

E. Destructibility of Contingent Remainders: If a condition of a contingent remainder hasn’t been satisfied when it comes time for that interest to take, then that remainder is destroyed and the interest becomes a supporting reversion retained by O.  (Rule not used anymore—courts just treat a contingent remainder that does not become possessory upon the natural termination of the previous estate as if it were an executory interest.)
Guidelines for Perpetuities Problems
"No interest is good unless it must vest, if at all, not later than

21 years after some life in being at the creation of the interest."

For a future interest to be valid under the common law Rule Against Perpetuities (RAP), it must either vest or be destroyed within 21 years after the death of all persons alive at the time of the grant.  If it is theoretically possible for an interest arising under the grant to vest beyond the "perpetuities period," then the clause creating that interest is invalid.

STEP ONE:  Identify all interests created by grant (as we’ve been doing): 

(1)  Divide the grant into clauses, one for each interest.

(2)  Identify each interest as completely as possible.  Do not forget reversionary interests that necessarily arise from grants that convey less than the grantor owns.

STEP TWO:  As to future interests, ascertain whether any of them is unvested at the time of creation and thus subject to RAP.  For purposes of the RAP, 

(1)  The following future interests are VESTED at creation, & not subject to RAP:

· Future interests created in (actually retained by) the grantor:

· Reversions, possibilities of reverter, rights of entry

- 
Vested remainders if indefeasible or subject to complete divestment only.

(2)  The following are NOT VESTED at creation, & are subject to the RAP:

- 
Vested remainders subject to open (which vest for RAP purposes only when the class closes & all members are identified.) 

- 
Contingent remainders (which vest when all beneficiaries are identified and all contingencies are removed (e.g., conditions precedent satisfied);

- 
Executory interests (which vest only when they become possessory).

If there are any interests subject to the RAP, go on to:

STEP THREE:  Identify all lives in being at the time the interest was created.  These are potential measuring lives.  Remember:

(1) Only natural persons, not corporations, e.g., count as “lives in being.”

(2) Measuring lives are not necessarily beneficiaries or even named in the grant; they are persons the duration of whose lives could affect vesting.

- 
e.g., in a gift to O's grandchildren, O and O's children living at the time of the grant are potential measuring lives.

(3) Only lives in being at the creation of the interest count. 
· In the case of a devise, an interest is created not when the will is written but at the death of the testator; the testator is therefore not a life in being.

(4) For purposes of the RAP, life begins at conception if a live birth results.  Any child in utero at the creation of an interest is a life in being.  So the perpetuities period includes 21 years after lives in being plus any actual periods of gestation.

Do the “measuring lives” include every person in whom the interest could possibly vest?

· If all persons in whom the interest could possibly vest are already living at the time of the grant – stop:  Their interests must vest, if at all, within their own lives; they are their own measuring lives.

· But if an interest might vest in someone else – e.g., heirs or devisees of a measuring life/life in being – keep going; RAP could be a problem.

STEP FOUR:  Imagine "what-might-happen" to make vesting occur as late as possible:  

(1) Imagine birth of any possible additional beneficiaries after creation of the interest. 

· This may require you to imagine the birth, however unlikely, of additional parents of potential beneficiaries.

(2) Imagine that all potential measuring lives then cease; i.e., everyone living at the time of the grant dies.

(5) Imagine that the interest of afterborn beneficiaries then vest as late as possible after that point.

Remember:  Unless the terms of the grant itself make an event impossible, it is generally presumed possible.  Most importantly, everyone is presumed capable of having children until his or her death.  

STEP FIVE:  Is it possible for any interest to vest more than 21 years after the death of all potential measuring lives?

- 
An interest that must either vest or be destroyed within the RAP period is valid  

- 
But if any interest could possibly vest within the terms of the grant beyond RAP period, then the entire clause granting the interest (not the entire grant) is void.  

- 
e.g., if the interest of any member of a class of grandchildren could vest beyond the RAP period, then entire class gift is void.  

REPEAT STEPS THREE THROUGH FIVE for all non-vested future interests created by the grant.  If any interest in the grant is void, go to:

STEP SIX:  Determine the effect on the remaining interests:  Cross out the clause or clauses that describe the invalid interests and reread the grant as edited:

· A preceding interest that ends automatically by its own terms, such as a life estate or a fee simple determinable, will still end, and the next vested (or otherwise valid) interest will take effect.

· A preceding interest that is described in absolute terms but is followed by an invalid divesting clause will continue to exist.
5. Mediating Conflicts Between Co-Owners
a. Basic Co-Tenancies (5-89)
i. Concurrent and Marital Estates 

A. Property can be divided over time (horizontal divisions) and shared among multiple simultaneous owners (vertical divisions); these two dimensions can be combined as well.

ii. Tenancy in Common

A. Each tenant in common has a separate (independently descendible, conveyable, divisible) but undivided (each tenant has the right to possess the whole of the property) interest.  No right of survivorship, and TIC can be attached by creditors of each individual tenant.  Share of each TIC passes on death as part of his separate estate.  

B. Only “unity” required to create TIC is that of possession.  No requirement that each co-tenant hold an equal share.  Ownership percentage determines the obligations (rent, profits, taxes) but each tenant has an equal right to possess the whole. 

C. Today, TIC is generally presumed unless there’s a manifestation of intent to create a JT or TBTE.   

iii. Joint Tenancy 

A. Exactly like TIC except that a surviving tenant automatically acquires the interest of another joint tenant when the other tenant dies.  Technically nothing passes; the deceased joint tenant’s interest is simply extinguished.  

B. JT requires four unities at the time of creation:


1. Time (each interest must be acquired or vest at the same time)

2. Title (each must acquire title by the same instrument or by joint adverse possession, never by intestate succession or other act of law)

3. Interest (each must have the same legal interest in the property, i.e. fee simple, life estate, lease, etc, although not necessarily identical fractional shares)

4. Possession (each must have the right to possess the whole, as in the TIC)

C. If any of the first three unities is destroyed, then the JT is severed and a TIC is created.  Each JT has the power to unilaterally transfer his interest while living.  

D. JT comes with a partial exit right (possibility of severance) to supplement partition.

E. At CL, JT is presumed in any conveyance that satisfied the four unities.  

iv. Tenancy by the Entirety (marital property arrangement, like JT but more durable)
A. Only available for married couples in a minority of states.  Each co-owner has a separate and undivided interest and the right to possession of the whole.  ROS like JT.  However, neither spouse can unilaterally transfer or encumber their share of the property without the consent of the other.  

B. No unilateral exit option as long as they stay married.  Still need the four unities, plus a fifth: marriage. 

C. At CL, TBTE presumed in any conveyance that satisfied the five unities.  

v. Community Property

A. For married couples: all property acquired during the marriage automatically become community property.  Each spouse has a right to possess the CP, but any alienation or encumbrance must have the consent of both spouses.  Property acquired before marriage is generally separate but may become CP through commingling with CP.  Upon divorce, CP is subject to equal division.  
b. Severance

i. In a JT, either joint tenant can unilaterally “sever” the join tenancy, which destroys the right of survivorship and converts the tenancy into a TIC.  At CL, severance required the destruction of one of the four unities, usually by conveyance to a third party who would reconvey to the grantor.  Today can probably convey to yourself to sever the JT.  Maybe also a unilateral lease by one JT or a unilateral mortgage (below).

ii. Harms v. Sprague (1984) (5-105)
A. P and brother bought land as joint tenants.  Brother later mortgaged interest in property as part of his co-signing a note for his friend, the D.
B. Trend to view mortgage as merely a lien on property interest (due to unique and narrow character of the title transferred) rather than as a transfer of title.  Therefore, mortgage did not sever the joint tenancy, and upon the death of the JT the ROS takes effect and the other JT owns the property in its entirety (unencumbered by the lien).

c. Partition
i. Any cotenant can sue for partition for any or no reason, and court will grant request without inquiry into the reasonableness.  Gives each cotenant an automatic right to terminate the co-tenancy at any time.  Available to JT and TIC.  TBTE must convert to TIC, JT, or divorce.  

ii. Delfino v. Vealencis (1980) (5-92)

A. P (2/3) wanted to develop land they owned as tenants in common with D (1/3).  Land occupied by D who made home and ran garbage disposal business there.  P wanted to use land for residential development.  P sought a partition by sale.  D moved for partition in kind.
B. Court reverses lower court to allow partition in kind – practical (no strange shapes, only 2 owners).  Considering interests of all cotenants – D had been in actual and exclusive possession for some time.  YET, also seems like Ds getting punished for getting the partition in kind – she gets the shaft (no water, road, less)
C. Preference for partitions in kind, not partition by sale.   Questionable assumption that this is inefficient because partition by sale would result in more valuable use of the land.  Depends on whose value!
d. Ouster
i. Courts won’t get very involved when parties continue in an ongoing relationship, but will get more involved when one party seeks partition or has “ousted” the other from possession.

ii. Gillmor v. Gillmor (1984) (5-100)
A. Three TIC, one sues for being obstructed from exercising her right to occupy/use the land, and asks for damages and partition.  Def was within rights to use the whole property, but not to exclude another TIC.  Court holds that when a cotenant out of possession makes a clear, unequivocal demand to use land that is in the exclusive possession of another cotenant, the tenant out of possession has established a claim for relief in damages for ouster.  
6. Marital Interests & Division of Assets Upon Divorce

a. Married couples generally treated the same as co-owners (except TBTE).  Special rules for marital interests emerge in divorce and inheritance contexts.  Different treatment of property division upon divorce in community property vs common-law states.  
b. O’Brien v. O’Brien (1985) (5-120)
i. Parties’ only asset of consequence is husband’s license to practice medicine, which he got while his wife put him through school.  Both parties contributed to living/educational expenses while married and received help from both families.  Wife contributed 76%.  
ii. Even though a degree is outside of traditional property concepts, it is marital property.  
Entity Property: Separating Management and Possession
1. For complicated entities, governance strategy is best to provide more effective management of resources—lets management of entity resources be separated from their use/enjoyment, with management functions concentrated in the hands of specialists.  

2. Leases
a. Three appealing aspects of leases

i. De facto financing device—for people who haven’t accumulated assets or have poor credit

ii. Operate as a risk-spreading device for both tenants and landlords

iii. Complexes of assets can be integrated and professionally managed 

b. Possessory right, including right to exclude, is transferred from the LL to the tenant 

c. Lease Types

i. Term of years: fixed time at which it terminates.  Neither landlord nor tenant is required to give notice before terminating; it just ends on the stated day.  

ii. Periodic tenancy: lease automatically rolls over for a stated period of time.  Requires that each party give notice to the other if they desire to terminate the lease.  

iii. Tenancy at will: tenancy lasts only as long as both parties wish it to continue.  Either party can terminate at any time for any reason.  

iv. Tenancy at sufferance: exists when an individual who was once in rightful possession holds over after this right has ended.  Differs from trespassing b/c entry was not wrongful.  LL can evict using forcible entry, detainer statutes, action in ejectment, or possibly self-help.  
d. Independent Covenants Model
i. Paradine v. Jane (1647) (6-8)
A. Lease is a conveyance of an interest in land but also a contract with covenants.  Demonstrates independent covenants model of LL-T relationship: all covenants must be performed without regard to whether other covenants have been or can be performed.  Even if a LL fails to perform a covenant, the tenant must continue to perform the covenant to pay rent.  Tenant gets upside gains and downside losses.  
ii. Smith v. McEnany (1897) (6-11)
A. Actual eviction or ouster by the LL is an exception to the rule of independent covenants from Paradine.  If the LL evicts the tenant, then the tenant’s covenant to pay rent is suspended as long as the eviction lasts.  Court here found that partial ouster completely absolves the tenant from paying rent, rather than just reducing the amount owed.  
iii. Sutton v. Temple (1843) (6-13)
A. Cows ate grass and died because it was contaminated with toxic paint.  Premises were not suitable for the use tenant intended.  Court debated whether to find an implied warranty as in contract law, but determined that a tenant cannot escape their obligation to pay rent whether premises are fit for their intended purpose or not (caveat lessee).  

iv. Blackett v. Olanoff (1977) (6-19)
A. LLs developed forfeiture clauses to make it easier to evict non-payers (releases LL from covenant of quiet enjoyment), and law responded with tenant-protecting doctrines of constructive eviction and surrender.  Constructive eviction: very substantially deprived tenant of quiet enjoyment of their leased premises for a substantial time.  Builds on the exception to independent covenants recognized for actual evictions.

B. Tenants in this case were disturbed by a nightclub that the LL leased next door and didn’t enforce a noise restriction in that lease, and they moved out.  Though LL didn’t create the condition, he had it within his control to correct it, so that amounted to constructive eviction.  
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· duty to maintain & abate nuisances in common areas
e. The Rise of Dependent Covenants & the Emergence of the Modern Lease

i. Abandonment

A. In re Kerr (1939) (6-23)

1. Tenant in 2 year lease went bankrupt and stopped paying rent.  LL relet premises to new tenant but for a much reduced price with several months free at the beginning.  Issue in case rather tenant owed $3600 (amount under lease until new tenant started paying) or $690 (amount under lease until premises were re-let).  Court determined it was the lesser amount.  

2. Doctrine of surrender, based on contractual release of liability.  LL and T can extinguish a leasehold by agreement.  Tenant’s state of mind must be to abandon the leasehold; LL’s must be to accept the abandonment and retake.  Tenant is only liable for full rent until moment LL accepts the surrender.  

B. Sommer v. Kridel (1977) (6-51)
1. Kridel entered into a lease with Sommer (landowner).  Kridel was unable to pay rent and terminated the lease.  Some one else came, looked at the apartment and said they wanted to rent it but the owner said that someone was already renting it.  Issue whether a landlord seeking damages from a defaulting tenant is under a duty to mitigate damages by making reasonable efforts to re-let the apartment vacated by the tenant?
2. The landlord does have an obligation to mitigate damages (imported principle from contract law).  The landowner now has the responsibility of proving that he used reasonable diligence in attempting to re-let the apartment (factual determination).  

ii. Transfer of the Leasehold

A. Under a lease, possession of property shifts from lessor to lessee, who acts as the general gatekeeper and can exclude people or bring actions against a 3rd party for interfering with the possession.  Issues about transfers of LL’s reversion to a 3rd party (who would take subject to the tenant’s leasehold interest) and/or the tenant’s leasehold interest to a 3rd party during the lease.

B. Subleases transfer increasingly smaller interests in the land; assignments alienate the lease entirely, so no ‘carving out.’  Stuff about privity of contract and privity of estate.  Even if assignees don’t have privity of contract with LL, there is privity of estate that brings along the covenants that run with the land (so they owe rent to LL, not to their sublessor, as subtenants would).  

1. Assignee can agree to be bound by privity of contract (terms of original lease) in addition by an assumption.  Then both prime tenant and assignee have privity of contract with the LL.

2. Novation occurs when parties agree to erase privity of contract liability on the part of the prime tenant (LL has to agree).
C. Kendall v. Ernest Pestana (1985) (6-70)
1. LL refuses commercial tenant’s subletter under the lease’s consent requirement.  Court says LL must have a commercially reasonable objection, no arbitrary refusal.

2. Leases as Conveyances (right to refuse was a CL exception to right to alienate). Disfavor restraints on alienation, particularly forfeiture ones.  Views leases as Contracts with implied covenant of good faith.

iii. Condition of the Premises: Javins v. First National Realty Corp (1970) (6-34)
A. Issue whether housing code violations affect the tenant’s obligation to pay rent.  Court finds an Implied Warranty of Habitability (IWH) measured by housing regulation standards exists for leases of urban dwelling units, and breach of the IWH gives rise to remedies for breach of contract.  (Limited to residential leases!) Now LL has duty to repair and maintain premises.  To stop paying rent, have to show code violations that affect health and safety of tenants; no need to abandon.  
B. Tenants in Clifton Terrace stopped paying rent, using 1500 housing violations as an equitable defense.  Court recognizes the value of a lease is as a place to live, interprets leases like any other contract.  Also, obligation on lessee to repair doesn’t apply to urban residential leases.  Therefore, obligation to pay rent is dependent on the LL’s performance of his obligation to maintain premises in habitable condition.  

1. Constructive eviction continues to be useful for commercial leases and for habitability problems not addressed by the housing code.  

2. Remedies for IWH violation: 1. recission of lease by tenant, 2. order directing specific performance of IWH, 3. action for damages for breach of IWH, 4. withholding all/some rent, 5. set-off against rent liability if LL sues for unpaid rent.  

iv. Some Economics of L-T Reform
A. Consequences of IWH: IWH could cause rents to rise and supply of low-cost housing to fall.  Poor tenants either have to pay more or take on more roommates.  OR demand and supply of low income housing is inelastic, so IWH accomplishes redistribution between LLs to tenants.  Or maybe some tenants win and others lose.  

B. Rent Control: 
1. Rent freezes are adopted in response to an anticipated surge in demand for rental housing, and are designed to prevent unexpected hardships to tenants and windfall profits for LLs.  Usually are only used for short terms.  
2. Rent stabilization: govt authority sets a fair rent, or uses vacancy decontrol that permits rent increases only when apartment is vacated.  Requires periodic tenancies, not term of years.  

3. Economists aren’t too positive on rent control—gives tenants less housing or poorer quality housing than they would have if govt did not intervene in setting rents.  
3. Co-ops, Condos, & Common Interest Communities
a. Overview
i. Common areas owned collectively but persons retain individual possessory rights in a fee simple-type ownership interest.  

ii. Governance issues are more complicated than with leases.  More like a democracy, where owners must organize collectively to manage the common areas and shared facilities, usually through a basic organizing document and an ongoing elected governing body.

iii. Co-ops

A. Occupants lease their individual units, and collectively own the building by holding shares in a corporation that has title to the property.  Tenants are their own LL.  

B. Mortgage financing is obtained by the corporation for the building as a whole.  Leases are proprietary lease with perpetual occupancy.  Can be sold at market price (lease and shares)

iv. Condos

A. Occupants each own the individual units.  Came second after co-ops.  

B. Have better risk-sharing properties since occupants don’t serve as sureties for each other.  

v. Sources of costs

A. Inefficient decisions: interests of members often diverge substantially, whereas LL or a rental bldg has incentive to select policies that are efficient to maximize total rents. 

B. Transaction costs of decision making: process of making collective decisions (time in meetings, etc) can be burdensome

C. How costly is collective decision making? Conflicts among members can be a serious problem.  
b. Governance Issues 

i. Two principle mechanisms: Articles of Incorporation, Board of Directors
ii. Nahrstedt v. Lakeside Village Condo Assn (1994) (6-96)
A. P sued for declaration that she could keep her cats in her condo notwithstanding the restrictions imposed by the recorded covenants, conditions & restrictions (CCRs).
B. Rule: CA statute declares that CCRs in common interest developments are enforceable unless unreasonable. (presumption of validity to preserve “stable and predictable living environment”).  Each owner gives up a little freedom.  

1. Limitations: reasonableness (burden must not substantially outweigh the benefit, from perspective of whole community not individual owner); must be enforced uniformly; can’t violate public policy

C. Court concludes that covenant should be enforced b/c it is rationally related to the legitimate goals of health, sanitation and noise control.
iii. 40 West 67th Street v. Pullman (2003) (6-108)
A. D is asshole evicted from coop.  Levandusky’s business judgment rule prohibits judicial scrutiny of actions of co-op boards taken in good faith and in the exercise of honest judgment in the lawful and legitimate furtherance of corporate purposes.    

B. Exceptions: court should review board decisions when aggrieved shareholder-tenant shows the board acted 1. outside its scope of authority, 2. in a way not legitimately furthering corporate purpose, or 3. in bad faith.  

c. Real Estate Transactions (Supp)

i. Security Interests 
A. Security interest is a “collateral” property right in an asset.  Purpose is to secure a loan; it makes the asset (collateral) available as a source of value if the debtor defaults on the loan.  
1. Mortgages are a type of security interest

B. Type of divided ownership: borrower holds a fee simple and enjoys possession, but rights are subject to the security interest (nonpossessory interest that ripens to possessory upon nonrepayment of the loan).  

C. Two pieces of paper: Promissory note includes promise to repay principle with interest, schedule of due dates, and conditions.  Mortgage secures the debt embodied in the promissory note, and grants lender a conditional property interest in the asset. 

1. Holders get a property right (gives right to take the property and sell it if debtor defaults) and a priority right (when collateral is sold to satisfy debt, the secured debt is satisfied out of the proceeds in its order of seniority—party with the security interest has priority over unsecured parties).  

ii. Title Records and the Transfer of Property

A. By investigating state of title through title records, a potential purchaser can gain assurance at reasonable cost that he is acquiring what the seller claims to have to transfer.  

B. Nemo Dat: no one can give that which he does not have.  Also, first in time is first in right.  

C. Recording Acts

1. Race Statutes: First of two property claimants to file has the better claim (exception to nemo dat principle and partial exception to good faith purchaser doctrine, i.e. first party to record wins even if they had actual notice of prior conveyance).  

2. Notice Statutes: Subsequent bona fide purchaser wins unless he has notice (actual, constructive or inquiry) and a recorded interest gives constructive/record notice.  Preserves good faith purchaser rule, and creates an incentive to record immediately to be protected from subsequent good faith purchasers.
3. Race-Notice Statutes: Subsequent good faith purchaser wins only if he has no notice AND records before the prior instrument is recorded.  
D. Title Search and “Chain of Title”

1. Every recording office has a grantee index and grantor index.  Sometimes also a tract index.  

2. Title searches involve tracing series of transactions from one’s would-be transferor back to a “root of title” and then tracing forward.  When tracing forward, have to look from the date of execution of the deed to person X until the date that the deed from person X to person Y was recorded (not executed).  That period defines the “chain of title”

E. Shelter Rule: If O transfers to both A and B, and B has no notice of A and records first, then B wins.  If B transfers to C who was aware of the prior deed to A, the transfer to C is still valid, b/c B already has all attributes of ownership.  But B can’t transfer back to O (Original Owner Exception to Shelter Rule) since it could be collusive.  
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Law of Neighbors
1. Nuisance
a. Nuisance typically starts where trespass leaves off (intentional physical intrusions on land).  Lesser intrusions (non-trespassory invasions) that only affect use and enjoyment are governed by law of nuisance; need substantial/actual harm for nuisance.  

b. Hendricks v. Stalnaker (@ beginning)—well vs septic system case.  Nuisance requires balancing of utility of two conflicting uses.  Is the interference substantial and unreasonable?  Activity is unreasonable if the social harm of def’s activity outweighs the social utility of the ptf’s activity.  Notions of invasion—who sent what where—continue to play a role.  

c. Two tests:

i. Threshold test (CL): If a significant invasion, it’s a nuisance and is presumptively enjoinable.  Utility of activity causing harm is NOT considered.

ii. Balancing test: Looks at BOTH utility of activity and severity of the harm.  Doesn’t enjoin unless severity outweighs utility.  
d. Adams v. Cleveland-Cliffs Iron Company (1999) (9-2)
i. Ptfs in town complained of dust, noise, and vibrations from neighboring Mine Company.  Court held the law of trespass (exclusion interest) doesn’t cover these irritants, but the law of nuisance governs (interest in use/enjoyment).  Recovery requires proof of actual and substantial injury/harm resulting from def’s unreasonable interference with the use/enjoyment of the property.  
e. Difference between trespass and nuisance:

i. Whether def’s action that created the intrusion was committed on or off ptf’s land

ii. Whether harm to ptf’s land was direct or indirect

iii. Whether the invasion was committed by tangible matter or intangible substance

iv. Whether the intrusion deprives the ptf of possession of land or just use/enjoyment of land
f. St. Helen’s Smelting Co. v. Tipping (1865) (9-11)
i. Ptf bought land near a copper smelting factory, which emitted ‘gases, vapors, and noxious matter’ that killed the plants and made the animals sick.  Ptf sued for being prevented use/enjoyment of his land.  However, the whole neighborhood had industrial facilities (hard to identify whose pollution is whose) and ptf knew that when he moved there.  
ii. Jury found that the enjoyment of ptf’s property was diminished, that the smelter was an ordinary business conducted in as good a manner as possible, but that it was not carried on in a proper place.  So the ptf won and the higher court affirmed.  Anomalous result.  

A. Nuisance law denies recovery to hypersensitive ptfs for irritations that would not disturb an ordinary landowner.    
g. Boomer v. Atlantic Cement Company (1970) (9-19)
i. Cement plant emanating dirt, smoke, & vibrations, disturbing neighborhood
ii. Rule:  Introduces permanent damages instead of granting an injunction—compensate for total economic loss (present and future) to their property caused by def’s actions
A. Balancing, but limited to parties not whole universe (damage to ptf’s properties is relatively small in comparison to value of def’s operation and the consequences of an injunction).
B. Basically sells right to deposit cement dust
1. Injunction – even delayed – will shut down plant.  Harm to public. 
2. Damages provide incentive (to other polluters) to reduce dust 
C. Court notes it is not proper institution to deal with pollution problem

iii. Dissent: basically licensing a harm, impairing Ds incentive to abate it.
h. Spur Industries v. Del Webb (1972) (9-27)
i. D had cattle feed lot.  Ps housing development grew out toward lot and was disturbed by the smell, flies, etc.
ii. Though P may not normally be compensated for “coming to the nuisance,” the fact that the land owners are harmed by the public nuisance means that the injunction must be granted. BUT, Del Webb must compensate Spur. Compensated injunction, rule four.  
A. Difference between private and public nuisance is one of degree
B. Courts are less receptive to the “coming to the nuisance” defense because it stifles development.
2. Servitudes
a. Alternative to nuisance law: resolve conflicts between neighbors by contract that commits to certain behavior regarding the use of their land.  Servitudes “run with the land”—binding not only on the original owners but on all future owners of both the benefited and the burdened parcels.
b. Easements

i. An easement is a contract in which an owner agrees to waive a right to exclude certain kinds of intrusions by another.  Conveys the right to engage in one particular use of land (as opposed to possession)—just one stick out of the bundle.  
ii. Baseball Publishing Co. v. Bruton (1938) (9-36)
A. Two parties had a written agreement to allow the ptf to advertise on a sign for a certain price, but def returned the checks and then eventually took the sign down.  Ptf sued for specific performance.  Court examined whether the writing was a lease or a license.  A license is revocable at the will of the possessor of the land, though it may constitute a breach of contract compensable with damages in suit.  Court determines instead that the writing is an easement in gross. 
B. Easements are different from license since easements are irrevocable conveyances (at least for a term of years).  

iii. Varieties of Easements

A. Easements Appurtenant—belongs to another parcel of land.  Benefit of the easement belongs to whoever happens to own the benefited piece of land (dominant tract), and the burden of the easement belongs to whoever happens to own the burdened land from which it was carved (servient tract).

B. Easements in Gross—belongs to a particular grantee.  If the grantee sells his land, he retains the easement in gross.  

C. Profit a prendre (aka ‘Profit’)—right to enter on the land of another in order to extract something of value (like timber, fruit, fish, game, or surface minerals)

D. Distinction:

1. Affirmative Easements—permit the easement holder to perform some affirmative action on the land of another.  Permits action on the servient tract that otherwise would be a trespass or invasive nuisance.  

2. Negative Easements—permit the easement holder to demand that the owner of the servient tract desist from certain actions that might harm the easement holder (blocking sunlight, interfering with air flow)

E. Distinction:

1. Private Easements: authorize specific named parties (individuals or enterprises) to use land for designated purposes
2. Public Easements: authorize the general public to use land for designated purposes
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iv. Creation of Easements—Rescue Me Cases  (DT seeking valuable property right without writing or express bargain for consideration)
A. At CL, could only be created by grant, where grantor delivered a deed to the property to the grantee.  Could be created by a direct grant OR by a reservation to the grantor.  

B. Sometimes norms of neighborly accommodation serve as a substitute for or supplement to explicit easements.  Consequently, courts recognize certain easements without writing

C. Schwab v. Timmons (1999) (9-42)
1. Ptfs divided and sold land such that they were left with borders by water and a bluff, and they sued for a right of way to the south.  

2. Implied easements can only be created when the necessity for the easement is “so clear and absolute that without the easement the grantee cannot enjoy the use of the property granted to him for the purposes to which similar property is customarily devoted.”  

3. Easement of necessity “arises when an owner severs a landlocked portion of his property by conveying such parcel to another.”  Party must show common ownership of the two parcels prior to severance of the landlocked parcel, and that the owner of the now landlocked parcel cannot access a public roadway from his own property.  

4. Court decided that ptfs were not entitled to an easement by prescription or necessity (either due to govt actions or geographical barriers).  Parcels weren’t landlocked at the time of conveyance; ptfs created their landlocked parcels by conveying away their highway access.  
D. Warsaw v. Chicago Metallic Ceilings (1984) (9-50)
1. Ptf built a driveway that didn’t allow their delivery trucks to turn around without trespassing on def’s land, which went on for years.  Then def constructed a building that prevented the trucks from turning around.  

2. Prescriptive easements require a showing of use of the property that has been open, notorious, continuous, and adverse for an uninterrupted period of five years.  Also must be shown by a definite and certain line of travel (not a shifting course).  

3. Court found that ptfs had acquired a prescriptive easement, and def was ordered to remove the building.  Recipients of a prescriptive easement do not have to compensate the defs for it.  Policy: helps to stabilize long continued property uses.  Here ptfs don’t have to pay for the building’s removal b/c they notified def of their claim before he constructed.  
E. Holbrook v. Taylor (1976) (9-61)
1. Prior to 1970, Taylor had used roadway on Holbrook’s property for mining.  The mine closed and Taylor wanted to build a residence on the property.  Holbrook then brought Taylor to court saying that he had no express easement and therefore no right to use it.

2. Court found an irrevocable license by estoppel.  Taylor had the express consent of Holbrook to improve the roadway and he had spent money improving it and then building the house and it was that reliance that created the easement.  License cannot be revoked when there is reliance and improvement.  
F. Fontainebleau Hotel v. Forty-Five Twenty-Five (1959) (9-65)
1. Hotel raised height and constructed a spite wall facing neighboring hotel, who sued for numerous claims, including easements of light and air.  

2. Court discusses sic utere tuo: one must use his property so as not to injure the lawful rights of another.  Decided that one cannot create an easement by prescription in the flow of sunlight across land; since it was not a right of the ptf, it doesn’t matter if def injures it, so no injunction.  
G. To bind successor ST, look for intent and notice (actual or constructive)
v. Termination of Easements
A. Deed releasing or extinguishing the easement

B. Matter of law when the dominant and servient tract come under common ownership

C. Adverse possession when the owner of the servient tract blocks the easement and owner of dominant tract fails to object within the SOL

D. Abandonment by prolonged nonuse (inferential)
vi. Misuse of Easements

A. Penn Bowling Rec Center v. Hot Shoppes (1949) (9-71)
1. Penn Bowling had an easement on Hot Shoppes’ land for the benefit of their bowling alley, but was using it to carry in supplies to their adjoining restaurant.  Court said they could only use their right of way to serve the dominant tenement, and the court would enjoin the use of the easement in the meantime.  
vii. Conservation Easements (9-103)
A. These are servitudes that restrict future development of land.  i.e. Prohibiting subdivision and commercial development but permitting existing agricultural and residential uses.  Range from prohibitions on cutting timber to requiring preservation of historic building facades.  
B. Also classified as negative covenants in gross.  Also a type of property created by legislation.  Easement is held usually by a govt entity, who can oversee the land’s use in perpetuity.  Donors can reap tax benefits.  
c. Covenants

i. A covenant is a contract in which an owner agrees to abide by certain restrictions on the use of his or her land for the benefit of one or more others.  Generally are about the right to insist on the use or nonuse of land; prescribe a system or governance rules.  Covenants can be either affirmative or negative.  
ii. Difficulties arise when interests are transferred.  Two theories that allow promises respecting the use of land to run with the land:

A. Equitable servitude (used to obtain an injunction)

B. Real covenant (used to obtain damages)

Any promise is both of these things, and you just call it one or the other depending on what relief is sought in suit.  

iii. More contract-like than easement.  Covenants impose no duties of forbearance on 3rd parties.  Covenants can’t be acquired by prescription, implication, necessity, or estoppel.  All covenants must be in writing.  

iv. Equitable Servitudes
A. Tulk v. Moxhay (1848) (9-76)
1. Leicester Square in London to be kept as a garden.  D had notice, but wants to build anyway.  Court says that no one purchasing with notice of an equity attached to property can stand in a different situation from the party from whom he purchased.
v. Requirements for Covenants and Equitable Servitudes to Run 
A. Issue with covenants is whether the benefits and burdens of the deal between the original parties will “run with the land,” extending to successors of those parties.  

B. For a burden of a real covenant or an equitable servitude to run, you must establish:

1. RC & ES: Intent for the burden to run

2. ES: Notice—i.e. presence in the deed, or actual notice, or inquiry notice (facts that would make a reasonable person inquire further and find the covenant), or constructive notice (recording acts).  

3. RC: Horizontal privity (some relationship or common interest—vague requirement)

4. RC: Vertical privity—where the successor to the burden-holder holds the entire durational interest held by the covenantor at the time of the covenant (i.e. an assignment works but not a sublease)

5. RC & ES: Touch and concern—covenant must touch and concern the land (although the new Restatement—but not courts—has abandoned this requirement)

C. For a benefit of a real covenant or an equitable servitude to run, you must establish:

1. RC & ES: Intent for the benefit to run

2. RC: Vertical privity—successor need only succeed to some estate, not necessarily of the same duration as the covenantor’s

3. RC & ES: Touch and concern

vi. Third Restatement: takes a more contract-oriented approach to servitudes.  Abolishes touch and concern and privity requirements.  Enforceability is the default, subject to limitations of no writing or violation of public policy.  
vii. Notice Requirements and the Common Plan (Subdivisions)
A. In subdivisions, covenants trace back to a deal between the developer and original purchasers.  
B. Sanborn v. McLean (1925) (9-98)
1. D wants to open gas station on her lot in a residential subdivision.  Reciprocal negative easements must begin with a common owner, and run with the land to bind any owner having actual or constructive notice thereof – inquiry notice sufficient.  Normally should be in writing, but can be implied.  Common plan contributes to implication of negative reciprocal easement.
C. In a non-Sanborn jurisdiction, need to show that other common plan lot owners are 3rd party beneficiaries of the promise the last lot buyer made to O.  If not expressly beneficiaries, make out as implied (O’s gone, must benefit us).  Existence of a common plan defines scope of 3rd party beneficiaries.  
D. Implicit Reciprocal Promise

1. Argument that first buyer into common plan community should be able to expect O to sell remaining lots with the same restrictions she agreed to.  Point to

a. Pattern of covenants in lands already deeded into common plan

b. Promotional literature showing the commercial lot as part of a common plan

c. Subdivision plan filed by developer with agency

d. Statements/documents developer showed to earlier buyers
viii. Termination of Covenants
A. Bolotin v. Rindge (1964) (9-106)
1. Subdivision with deed restrictions from the original subdivider requiring single family residences; only four lots empty.  Conflicting testimony that a commercial building would make other residences increase/decrease in value.  
2. Deed restrictions are unenforceable when, by reason of changed conditions, enforcement would be inequitable and oppressive and would harass ptf without benefiting the adjoining owners.  Court said economic effects to the adjoining property is not the test, but whether the original purpose of the restrictions is obsolete, which it is not here—the other homes in the area didn’t want to be neighbored by businesses.  
B. Peckham v. Milroy (2001) (9-110)
1. Neighborhood covenant prohibits home businesses, and the Milroys had a home day care.  Question whether the covenant was abandoned or violated public policy.  Court decided no to both, and enjoined the day care.  
2. Abandonment requires proof that prior violations have eroded the general plan and enforcement is therefore inequitable (though a few violations do not constitute abandonment).  Laches requires 1. knowledge or reasonable opportunity for a ptf to discover his cause of action, 2. an unreasonable delay by the ptf in commencing the cause of action, and 3. damage to the def from the unreasonable delay.  Equitable estoppel requires 1. a statement, 2. reasonable reliance on the statement, and 3. injury when the statement is contradicted (not favored).  Also: Unclean Hands, Waiver.
Public Regulation of Land Use & Regulatory Takings
1. Zoning
a. Main source of public land-use control today.  Complements law of nuisance and covenants to secure a stable regime of residential land use in an urbanized society.  Uses a regime of permitting and forbidding particular uses of land in certain locations.  

b. Authority for zoning must come from the state constitution or legislation, usually delegating authority to local govts.  Such legislation calls for a comprehensive plan.  In zoned areas, builders must get a permit and can appeal denial to a Board, who also hears requests for variances and special exceptions.  
c. Village of Euclid v. Ambler Realty Co. (1926) (9-116)
i. Created “Euclidean” zoning (cumulative zoning), where ordinance defines a hierarchy of uses, from most sensitive and least invasive to those that are least sensitive but most objectionable to others.  At any zone, you can have the designated and “higher” uses.  

A. Alternative is Exclusive Zoning, where you can only pick uses off a list for that area.

ii. Town established zoning ordinance which separated land use into multiple districts (use, area, height).  P’s land was divided among 3 different districts.  P sued to challenge the zoning ordinance (prevented him from using the entire parcel for industrial purposes)
iii. Court upholds zoning law as a valid exercise of state’s police power

A. Doesn’t deprive P of Due Process
B. Such laws will be presumed valid; so long as the validity is “fairly debatable, legislative judgment must be allowed to control”
C. Note: court ignores the takings issue in the case (diminution in value of P’s land as a result of the zoning)
iv. Power to zone is similar to rationale for abating nuisance (reciprocal harms) 

A. Court has no difficulty with industrial uses being separated from residential uses, or with separating single family homes from apartment buildings

B. Court finds that such separations, even if sometimes overly inclusive (e.g.., might prevent a harmless business from being in a residential zone), is rationally related to valid state interest
1. Segregation of uses helps provide optimal fire safety services

2. Reduces noise in residential neighborhoods

3. Generally creates more favorable environment to raise children

C. Size and height requirements: court doesn’t address how a smaller house is a nuisance to a larger house next door (the area regulation) as that wasn’t an issue in this case; court leaves it to future cases to challenge specific provisions
d. Nonconforming Uses
i. Typically noncomforming but preexisting uses are grandfathered into a new zoning scheme, based on the use being a ‘vested right.’  
ii. Some zoning regs prohibit changing from one noncomforming use to another, but some allow a change to a ‘higher’ noncomforming use.  People expected the noncomforming uses to disappear over time, but doesn’t always happen that way.  

iii. Solutions: eminent domain (requires compensation) or amortization/phasing out of the use (only some states allow this).  
e. Zoning Policy
i. Positives: Zoning can address land-use externalities in large-scale market failure and collective action problems, where individual covenants are inadequate.  Nuisance law also inadequate to control incompatible land uses.  Also something about people being able to choose where to live based on zoning implications.  
ii. Negatives: Bureaucratic inefficiency, etc.  
2. Takings
a. Fifth Amendment Takings Clause applies directly to federal govt and has been held to apply to state govts through Due Process Clause of the 14th Am.  Most state constitutions have a similar clause.  This constrains the use of eminent domain by the govt and limits the power of govt to adopt regulations of property that have an impact functionally equivalent to the exercise of eminent domain, i.e. regulatory takings doctrine.  
b. Eminent Domain

i. Allows govt to compel a transfer of property rights in return for the payment of just compensation (liability rule protection of rights).  Legislature usually exercises the power in the first instance, but can also delegate the power.  Must satisfy both statutory and constitutional requirements though.  

A. Statutory: show that the actor has the authority delegated by the legislature, that the authority is broad enough for the project, that eminent domain is necessary for the project, and that procedures have been followed.  

B. Constitutional: project must be a “public use,” condemning authority has offered “just compensation,” plus notice opportunity for a hearing before seizure (usually).  

ii. Public Use Requirement

A. First: Use by the public.  So property could be taken for highways or parks or railroads.  
B. Then: Public advantage or benefit, so any project that has some public interest rationale, giving deference to legislative determinations about what meets the requirement.  

C. Lately: Economic/commercial benefit to community (loosely)
D. Kelo v. City of New London (2005) (12-4)
1. City wants to implement a new development plan, but plaintiffs are holding out – none of their homes can be considered “blighted”
2. General rule that government can’t take private property just to transfer it to another private party unless it serves a “public purpose” – interpreted broadly to include economic development 
a. Not much of an expansion, but some people do see a big difference – maybe just more obvious? Enunciation of what has been the law all along.
b. Reaction – movement in many states to restrict takings (state law is most often what impedes the exercise eminent domain)
iii. Just Compensation

A. US V. Miller (1943) (12-24)
1. Site condemned for relocation of a RR so a dam could be built.  After the decision, a subdivision was built on the site.  
2. Just compensation = full and perfect equivalent in money of the property taken, i.e. “fair market value.”  Valuation should be ascertained as of the date of the taking.  If the land is part of the original plan, then no increase in value is allowed due to the govt’s planned use.  However, if nearby land is later taken, the increased value is allowed since that is what it could sell for on the market.  Landowner should be awarded the opportunity cost of having the land taken—i.e. the highest and best use of the land other than the proposed govt use for which it is taken (but pre- not after-condemnation).  

3. If govt only takes a portion of a person’s land, they should receive the fair market value of what is taken plus ‘severance damages’ for any loss in value to the part not taken.  If govt condemns land subject to divided ownership, all owners are entitled to a share in the just compensation.  
c. Regulatory Takings
i. Govt’s power of eminent domain is distinct from its police power.  When govt regulates (zoning, regulations, etc) property under police power (to protect health, safety, and welfare of public) then no constitutional requirement to compensate for losses. 

A. Certain regulations are so central to policy power as to never be takings: regulations of “noxious uses” of property, and regulation which tracks the common law.  Issue of harm-preventing vs benefit-conferring regulation. 

ii. How to distinguish between an eminent domain taking and a regulatory taking?  If govt regulates property in an especially severe way, the regulation will be deemed to be a “taking” of private property, tantamount to eminent domain, and govt must pay just compensation.  i.e. Inverse condemnation doctrine.  

iii. Liability rule rather than property rule.  Proper remedy for a violation of the regulatory takings doctrine is an award of damages equal to the just compensation under eminent domain.
iv. Foundations

A. Pennsylvania Coal v. Mahon (1922) (12-35)
1. Mahon bought surface of land from Penn Coal, had contract leaving the underground rights (to mine coal) to Penn Coal.
2. The statute Mahon was relying on was not a valid exercise of the police power (therefore the taking would require compensation) because it took Ds valid contractual rights without adequate and just compensation. Extent of diminution of value determines if there’s a taking - here, yes.  “Govt hardly could go on…”  Also looks at the harm to the public.  
a. Reciprocity of advantage (think zoning) – takes rights from everyone, but just as everyone is disadvantaged, everyone also gets some advantage.  Here, the price of the land reflected the retained subsurface rights.
b. Every other decision must be reconciled with Mahon!!
i. Extent of diminution in value
ii. Conceptual severance – impact of land use regulation on the value of a property owner’s entire parcel or on just the regulated part.  All sub-surface rights taken, this is a taking.
3. Brandeis dissent – not a taking, but a valid restriction under police power.  Noxious use.  Not a total wipeout because Penn Coal retained some sticks in their bundle of rights – majority only focusing on piece of the whole property.
B. Miller v. Schoene (Scope of the Police Power) (1928) (12-94)
1. Cedar trees infected with cedar rust must be cut down to avoid infecting apple orchards.  Arbitral Test – when choosing between 2 incompatible (even private) uses, it is a valid exercise of the police power for the state to favor one economic interest over another. Arbitrate btwn mutually incompatible uses.
C. Penn Central Transportation Co. v. City of New York (1978) (12-43)
1. Grand Central made a historic landmark, property owners can’t sell air rights to developer.  Changes their expectations for use of property.
2. Court is less likely to find a taking if such a taking will not affect reasonable investment-backed expectations.  The Landmarks Law did not interfere with the terminal's present uses & Ps primary expectation concerning the use of the parcel. The restrictions imposed were substantially related to the promotion of the general welfare and not only permitted reasonable beneficial use of the landmark site, but also afforded Ps opportunities further to enhance not only the terminal site, but also other properties.  Point of Takings Clause is to prevent govt from forcing some people alone to bear burdens which, in all fairness and justice, should be borne by the public as a whole.  Also: economic impact of the regulation and character of the govt action.  
3. Dissent says there is no reciprocity of advantage here – Penn Central is paying individually for the enjoyment of the public (doesn’t affect everyone equally).  Yet, court finds RoA because it’s part of a comprehensive city plan, not singled out.
4. Diminution alone not a taking.  Right to build not viewed alone, but as part of whole interest in land (bundle of rights).  No conceptual severance.
v. Physical Invasions

A. Kaiser-Aetna v. US (1979) (Supp 38)
1. Plaintiffs owned a private pond which they spent a considerable amount of money to turn into a marina.  By doing this, the water became navigable and therefore subject to legislation which made all navigable properties open to the public.  
2. Court applies Penn Central Balancing test.  Plaintiffs have lost their right to exclude which is one of the most fundamental rights in the bundle of sticks—government required to compensate if they make the water public.  Dissent argues it’s a mere diminution in value.  
B. Pruneyard Shopping Center v. Robins (1980) (Supp 44)
1. High school students had set up a table in the shopping center distributing pamphlets.  They sought to enjoin the store owners from stopping them from setting up in the shopping center.  The court held that under the state constitution, the store owners could not prohibit this type of activity.  The store owners claimed that this was a taking under the 5th amendment because the state was taking their right to exclude.
2. Court applies Penn Central Balancing test.  Violation of the takings clause requires determination that a restriction on private property forced some people alone to bear public burdens that should be borne by the public at large.  Need to look at character of the government action, economic impact, and interference with reasonable investment expectations.  Value of the shopping center was not unreasonably impaired by preventing the store owner to prohibit the activities.  His right to exclude (as a store owner) was not essential to the economic value of the property.  Indeed, he had given up some of those rights in becoming a store owner by inviting the public into his shop.  The government’s goals in protecting free speech have direct relation to their means of accomplishing those goals.  In addition, the shopping center can enact Time, Place, and Manner restrictions to minimize the effect of the decision on their property.
C. Loretto v. Teleprompter Manhattan CATV Corp. (1982) (12-60)
1. Loretto bought building with cable already installed
2. A permanent physical occupation by the government is a taking that requires compensation, no matter how minor it is or the effect it has on the value of the property.  Recognition of owner’s right to exclude.  Carves out an exception from Penn Central Balancing test, that PPOs are always takings.   
a. As opposed to a regulation which restricts use of property or is a temporary invasion – not taking
b. Public use – educational and community aspects of cable; valid exercise of police power
i. Used to be that if a regulation of property and its purpose was within the police power, it was not compensable; if it was not, then the taking required compensation.  This line is no longer as clear.  Sometimes even takings resulting from the exercise of the police power require compensation – such as the categorical rule set out in Loretto, or police power bumps up against another right, such as a 1st amendment right
c. Blackmun dissent – prefers multi-factor balancing tests than categorical test
D. Nollan v. California Coastal Commission (1987) (Supp 49)
1. Nollans want to convert their bungalow to a three bedroom house like their neighbors.  The commission conditions the permit on their devoting more of their property to public access of the beach.
2. The court holds this would have been a unconstitutional taking if imposed outright and not as a condition to the permit.  Therefore it’s also an unconstitutional condition on the Nollan’s right to secure a permit to build.  Even though this is a right of ‘access,’ it’s a permanent physical detriment to the owner’s right to exclude that is distinguishable from Pruneyard (which would have allowed time place and manner restriction).  Indeed, this type of easement is classic in that it is a marketable easement that is bought and sold all the time.  Scalia in this case is looking to confine public interest balancing and to declare all rights of access a taking outright without any subjective tests.  
vi. Regulation of Use

A. Keystone Bituminous Coal Assn v. DeBenedictis (1987) (Supp 51)
1. In 1966, PA enacted legislation similar to the Kohler Act—the Subsidence Act—designed to control subsidence from coal mining.  The act required mine operators to keep up to 50% of coal in place and to repair surface damage caused by subsidence even if the surface owners had waived their rights.
2. Distinguished from Mahon where the state was enacted solely for the benefit of the private parties living on the surface.  The legislature had crafted the law more carefully to show that there was a public benefit accruing from the law as well.  Because there is a public benefit, then need to follow Penn Station and balance the inequities.  The court admits that the 50% requirement affects only a small fraction of the property which is insignificant.  Takings law in this case does not separate the property into segments and then see if those segments have been ridded of economic value—we are talking about the parcel as a whole.
B. Lucas v. South Carolina Coastal Council (1992) (12-72)
1. Lucas bought 2 residential beachfront lots on island off coast of SC to develop; SC passed statute prohibiting permanent structures.  

2. Total deprivation of value caused by a legislative regulation will be a taking even if there is a finding that the prior use was harmful and that taking was therefore a valid exercise of the police power.  But if the use prohibited was never a part of the owner’s title, then compensation isn’t necessary.  Supposedly won’t be found too often (even here, was there really no economic value to property?), decision may be very narrow.
3. Lucas Per Se Rule: Two categorical exclusions from Penn Central Balancing Test: 

a. Regulations compelling permanent physical occupations/invasions

b. Regulations denying all economically beneficial or productive use of land
vii. Denominators (post-Lucas) (12-98)
A. Diminution in value (factor under Penn Central Balancing test, and Lucas total takings test) depends on the denominator you’re measuring against (value of property before regulation).  Recently court has cautioned against conceptual severance (letting each stick be a ‘whole’).  
B. Palazzolo v. Rhode Island (2001) (Supp 58)
1. Palazzolo owns waterfront parcel in RI, regulated as coastal wetlands.  This is a taking, but no compensation under Lucas because you can only say he’s lost all value in land if you cut it into two parts – must look at land as a whole to determine whether the diminution in value was so great so as to amount to a taking.  Extent of diminution in value test accepted.
2. Taking title with notice of the limitation doesn’t prevent a challenge.  Preserves a right to future generations to challenge unreasonable limitations on the use and value of land.  So now when you sell a regulated property, the value should reflect the land plus the opportunity to bring a suit challenging a restriction.  
C. Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (2002) (12-104)
1. For the categorical rule of a total wipe-out to work, the total wipe-out must be PERMANENT.  A temporary wipe-out, even if for a long time, is not enough.  Total deprivation means TOTAL DEPRIVATION.
viii. Exactions
A. Exactions are agreements by the developer to donate certain property or money to the local community as a condition for obtaining approval from authorities to proceed with the development.  Justification is that the donations provide resources for the community to use as public goods that offset the burdens of the development.  
B. Dollan v. City of Tigard (1994) (12-107)
1. City of Tigard conditioned approval of Dolan’s shop expansion on her devoting more of her property to recreational use that would prevent floods and in constructing a bike path to facilitate traffic.
2. The connection of the condition to the reason for denying the permit has to be more than qualitative—it has to be quantitative as well meaning sufficiently tailored to the harm being purported.  There is a nexus between the burdens and the benefits in this case, however, there is not a rough proportionality between the two.  The future use abatement has to be occasioned by the construction sought to be completed.  In this case, the additional recreational area would hamper the ability of the store owner to regulate its own business (no time place manner restrictions) without a corresponding benefit.  And the business didn’t show that it would increase traffic which means that the pathways are not necessary to the construction of the larger building.  
TAKINGS AFTER LUCAS
Was anything taken?  Did gov’t action “take”/impair a private property right that O had under [state] law?
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